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PART I.  FINANCIAL INFORMATION                 
Item 1.  Financial Statements                 

CYTORI THERAPEUTICS, INC.
CONSOLIDATED CONDENSED BALANCE SHEETS

(UNAUDITED)
 

  
As of March 31,

2010   
As of December

31, 2009  
Assets       
Current assets:       

Cash and cash equivalents  $ 22,684,000  $ 12,854,000 
Accounts receivable, net of allowance for doubtful accounts of $376,000 and

$751,000 in 2010 and 2009, respectively   2,689,000   1,631,000 
Inventories, net   2,603,000   2,589,000 
Other current assets   949,000   1,024,000 

         
Total current assets   28,925,000   18,098,000 

         
Property and equipment, net   1,287,000   1,314,000 
Investment in joint venture   259,000   280,000 
Other assets   472,000   500,000 
Intangibles, net   580,000   635,000 
Goodwill   3,922,000   3,922,000 
         

Total assets  $ 35,445,000  $ 24,749,000 
         
Liabilities and Stockholders’ Equity (Deficit)         
Current liabilities:         

Accounts payable and accrued expenses  $ 4,334,000  $ 5,478,000 
Current portion of long-term obligations   2,778,000   2,705,000 

         
Total current liabilities   7,112,000   8,183,000 

         
Deferred revenues, related party   5,512,000   7,634,000 
Deferred revenues   2,422,000   2,388,000 
Warrant liability   4,105,000   6,272,000 
Option liability   1,400,000   1,140,000 
Long-term obligations, less current portion   2,156,000   2,790,000 
         

Total liabilities   22,707,000   28,407,000 
         
Commitments and contingencies         
Stockholders’ equity (deficit):         

Preferred stock, $0.001 par value; 5,000,000 shares authorized; -0- shares issued
and outstanding in 2010 and 2009   —   — 

Common stock, $0.001 par value; 95,000,000 shares authorized; 44,524,580 and
40,039,259 shares issued and 44,524,580 and 40,039,259 shares outstanding in
2010 and 2009, respectively   44,000   40,000 

Additional paid-in capital   197,645,000   178,806,000 
Accumulated deficit   (184,951,000)   (182,504,000)
Treasury stock, at cost   —   — 

         
Total stockholders’ equity (deficit)   12,738,000   (3,658,000)

         
Total liabilities and stockholders’ equity (deficit)  $ 35,445,000  $ 24,749,000 

 
SEE NOTES TO UNAUDITED CONSOLIDATED CONDENSED FINANCIAL STATEMENTS
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CYTORI THERAPEUTICS, INC.
CONSOLIDATED CONDENSED STATEMENTS OF OPERATIONS AND COMPREHENSIVE LOSS

(UNAUDITED)
 

  For the Three Months Ended March 31,  
  2010   2009  
       
Product revenues:       
    Related party  $ —  $ 564,000 
    Third party   2,266,000   1,348,000 
   2,266,000   1,912,000 
         
         
Cost of product revenues   930,000   1,087,000 
         

Gross profit   1,336,000   825,000 
         
Development revenues:         

Development, related party   2,122,000   — 
Research grants and other   21,000   8,000 

   2,143,000   8,000 
         
Operating expenses:         

Research and development   2,245,000   3,468,000 
Sales and marketing   1,999,000   1,286,000 
General and administrative   3,218,000   2,494,000 
Change in fair value of warrants   (2,167,000)   (1,021,000)
Change in fair value of option liability   260,000   210,000 

         
Total operating expenses   5,555,000   6,437,000 

         
Operating loss   (2,076,000)   (5,604,000)

         
Other income (expense):         

Interest income   1,000   14,000 
Interest expense   (276,000)   (400,000)
Other income (expense), net   (75,000)   (92,000)
Equity loss from investment in joint venture   (21,000)   (16,000)

         
Total other income (expense), net   (371,000)   (494,000)

         
                  Net loss  $ (2,447,000)  $ (6,098,000)
         
Basic and diluted net loss per share  $ (0.06)  $ (0.20)
         
Basic and diluted weighted average common shares   42,281,381   30,266,169 

 
 

SEE NOTES TO UNAUDITED CONSOLIDATED CONDENSED FINANCIAL STATEMENTS

 
4



 

CYTORI THERAPEUTICS, INC.
CONSOLIDATED CONDENSED STATEMENTS OF CASH FLOWS

(UNAUDITED)

  For the Three Months Ended March 31,  
  2010   2009  
       
Cash flows from operating activities:       
Net loss  $ (2,447,000)  $ (6,098,000)
Adjustments to reconcile net loss to net cash used in operating activities:         

Depreciation and amortization   273,000   346,000 
Amortization of deferred financing costs and debt discount   138,000   199,000 
Warranty provision   —   (11,000)
Provision for doubtful accounts   375,000   150,000 
Change in fair value of warrants   (2,167,000)   (1,021,000)
Change in fair value of option liability   260,000   210,000 
Share-based compensation expense   766,000   643,000 
Equity loss from investment in joint venture   21,000   16,000 
Increases (decreases) in cash caused by changes in operating assets and liabilities:         

Accounts receivable   (1,433,000)   (61,000)
Inventories   (14,000)   292,000 
Other current assets   49,000   (18,000)
Other assets   7,000   26,000 
Accounts payable and accrued expenses   (1,144,000)   (682,000)
Deferred revenues, related party   (2,122,000)   — 
Deferred revenues   34,000   19,000 
Long-term deferred rent   —   (84,000)

         
Net cash used in operating activities   (7,404,000)   (6,074,000)

         
Cash flows from investing activities:         
Purchases of property and equipment   (191,000)   (9,000)
         

Net cash used in investing activities   (191,000)   (9,000)
         
Cash flows from financing activities:         
Principal payments on long-term obligations   (652,000)   (203,000)
Proceeds from exercise of employee stock options and warrants   7,038,000   3,000 
Proceeds from sale of common stock   11,376,000   6,086,000 
Costs related to sale of common stock   (337,000)   (875,000)
Proceeds from sale of treasury stock   —   3,933,000 
         

Net cash provided by financing activities   17,425,000   8,944,000 
         

Net increase in cash and cash equivalents   9,830,000   2,861,000 
         
Cash and cash equivalents at beginning of period   12,854,000   12,611,000 
         
Cash and cash equivalents at end of period  $ 22,684,000  $ 15,472,000 
         
Supplemental disclosure of cash flow information:         

Cash paid during period for:         
Interest  $ 143,000  $ 205,000 

         

SEE NOTES TO UNAUDITED CONSOLIDATED CONDENSED FINANCIAL STATEMENTS
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CYTORI THERAPEUTICS, INC.
NOTES TO CONSOLIDATED CONDENSED FINANCIAL STATEMENTS

March 31, 2010
(UNAUDITED)

1. Basis of Presentation

Our accompanying unaudited consolidated condensed financial statements as of March 31, 2010 and for the three months ended March 31, 2010 and 2009 have
been prepared in accordance with accounting principles generally accepted in the United States of America for interim financial information.  Accordingly, they do
not include all of the information and footnotes required by accounting principles generally accepted in the United States of America for annual financial
statements.  Our consolidated condensed balance sheet at December 31, 2009 has been derived from the audited financial statements at that date, but does not
include all of the information and footnotes required by accounting principles generally accepted in the United States of America for complete financial
statements.  In the opinion of manageme nt, all adjustments (consisting of normal recurring adjustments) considered necessary for a fair presentation of the financial
position and results of operations of Cytori Therapeutics, Inc., and our subsidiaries (the Company) have been included.  Operating results for the three months ended
March 31, 2010 are not necessarily indicative of the results that may be expected for the year ending December 31, 2010.  These financial statements should be read
in conjunction with the consolidated financial statements and notes therein included in our annual report on Form 10-K for the year ended December 31, 2009.

2. Use of Estimates

The preparation of consolidated financial statements in conformity with accounting principles generally accepted in the United States of America requires
management to make estimates and assumptions affecting the reported amounts of assets and liabilities and disclosure of contingent assets and liabilities at the date
of the financial statements, and the reported amounts of revenue and expenses during the reporting period.  Our most significant estimates and critical accounting
policies involve recognizing revenue, evaluating goodwill for impairment, valuing our put option arrangement with Olympus Corporation (Put option) (see notes 14
and 15), valuing warrants, determining the assumptions used in measuring share-based compensation expense, valuing our deferred tax assets, assessing how to
report our investment in Olympus-Cytor i, Inc., valuing allowances for doubtful accounts and inventories.

Actual results could differ from these estimates.  Current economic conditions, including illiquid credit markets and volatile equity markets, contribute to the
inherent uncertainty of such estimates.  Management’s estimates and assumptions are reviewed periodically, and the effects of revisions are reflected in the
consolidated financial statements in the periods they are determined to be necessary.

 

3. Liquidity

We incurred net losses of $2,447,000 and $6,098,000 for the three months ended March 31, 2010 and 2009, respectively.  We have an accumulated deficit of
$184,951,000 as of March 31, 2010.  Additionally, we have used net cash of $7,404,000 and $6,074,000 to fund our operating activities for three months ended
March 31, 2010 and 2009, respectively.  To date these operating losses have been funded primarily from outside sources of invested capital.

During 2009 and 2010, we expanded our commercialization activities while simultaneously pursuing available financing sources to support operations and
growth.  We have had, and continue to have, an ongoing need to raise additional cash from outside sources to fund our operations.  If we are to be successful, we
must increase revenues or raise outside capital in the future.  If we cannot do so, we will be required to further reduce our research, development, and administrative
operations, including reductions of our employee base, in order to offset the lack of available funding.

We continue to evaluate available financing opportunities as part of our normal course of business.  We have an established history of raising capital through these
platforms, and we are currently involved in discussions with multiple parties.  In March 2009, we raised approximately $10,000,000 in gross proceeds from the sale
to institutional investors of a total of 4,771,174 shares of our common stock and warrants to purchase up to a total of 6,679,644 additional shares of our common
stock at a purchase price of $2.10 per unit, with each unit consisting of one (1) share and one and four-tenths (1.4) warrants (with an exercise price of $2.59 per
share).  In May 2009, we raised approximately $4,252,000 in gross proceeds from a private placement of 1,864,783 unregistered shares of common stock and
3,263,380 common stock warrants at a purchase price of $2.28 per unit, with each unit consisting of one (1) share and one and three-fourths (1.75) warrants (with an
exercise price of $2.62 per share) to a syndicate of investors.  In June 2009, we entered into a common stock purchase agreement with Seaside 88, LP (“Seaside”)
relating to the offering and sale of a total of up to 7,150,000 shares of our common stock. 
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The agreement requires us to issue and Seaside to buy 275,000 shares of our common stock once every two weeks, subject to the satisfaction of customary closing
conditions, with the offering price equal to 87% of our common stock’s volume weighted average trading price during the ten-day trading period immediately
preceding each closing date. If with respect to any subsequent closing, our common stock’s ten day volume weighted average trading price is below $2.50 per share,
then the closing will not occur.  We raised approximately $24,235,000 in gross proceeds from the sale of 5,775,000 shares through March 31, 2010 related to
Seaside closings.

We expect to continue to utilize our cash and cash equivalents to fund operations through the next twelve months, subject to minimum cash and cash liquidity
requirements of the Loan and Security Agreement with our lenders, which requires that we maintain at least three months of cash on hand to avoid an event of
default under the Loan and Security Agreement.  We continue to seek additional cash through product revenues, strategic collaborations, and future sales of equity
or debt securities.  To the extent closing conditions are met, we expect the Seaside agreement will significantly extend our available resources and may reduce our
need for alternate financing.   Subsequent to the three months ended March 31, 2010, we completed two scheduled closings with Seaside raising in aggregate
approximately $2,349,00 0 in gross proceeds from the sale of 550,000 shares of our common stock.  Although there can be no assurance given, we intend to
complete one or more additional corporate partnerships or financing transactions in the future (including future Seaside closings). Without additional capital, current
working capital, cash generated from sales and containment of costs will not provide adequate funding for operations indefinitely at their current levels. If such
efforts are not successful, we would need to reduce operations and this could negatively affect our ability to achieve certain corporate goals.  In this event, we would
reduce certain operations to focus almost entirely on the supply of current products to existing or new distribution channels. 

4. Recent Accounting Pronouncements

In June 2009, the Financial Accounting Standards Board (FASB) issued an update to the consolidation topic of the FASB Accounting Standards Codification (the
ASC or the Codification).  This update requires an enterprise to qualitatively assess the determination of the primary beneficiary (or “consolidator”) of a variable
interest entity, or VIE, based on whether the entity (1) has the power to direct matters that most significantly impact the activities of the VIE, and (2) has the
obligation to absorb losses or the right to receive benefits of the VIE that could potentially be significant to the VIE. Also, it changes the consideration of kick-out
rights in determining if an entity is a VIE and requires an ongoing reconsideration of the primary beneficiary. It also amends the events that trigger a reassessment of
whether an entity is a VIE. This u pdate is effective as of the beginning of each reporting entity’s first annual reporting period that begins after November 15, 2009,
interim periods within that first annual reporting period, and for interim and annual reporting periods thereafter.  The adoption of this standard did not have a
material impact on our consolidated condensed financial statements.

 
In October 2009, the FASB issued an update to the revenue recognition topic of the Codification.  The update addresses the accounting for multiple-deliverable
arrangements to enable vendors to account for products or services (deliverables) separately rather than as a combined unit. This guidance establishes a selling price
hierarchy for determining the selling price of a deliverable, which is based on: (a) vendor-specific objective evidence; (b) third-party evidence; or (c) estimates. This
guidance also eliminates the residual method of allocation and requires that arrangement consideration be allocated at the inception of the arrangement to all
deliverables using the relative selling price method. In addition, this guidance significantly expands required disclosures related to a vendor’s multipl e-deliverable
revenue arrangements. The update 2009-13 is effective prospectively for revenue arrangements entered into or materially modified in fiscal years beginning on or
after June 15, 2010 and early adoption is permitted.  We are currently evaluating the impact of the adoption of this standard on our consolidated financial statements.

 
In March 2010, the Task Force reached a consensus on EITF 08-9, “Milestone Method of Revenue Recognition” that the milestone method is a valid application of
the proportional performance model for revenue recognition if the milestones are substantive and there is substantive uncertainty about whether the milestones will
be achieved.  The Task Force agreed that whether milestone is substantive is a judgment that should be made at the inception of the arrangement.  Provided that the
EITF’s consensus is ratified by the FASB, an Accounting Standard Update will be issued to update the Codification to reflect the new guidance.  If ratified, the new
guidance will be effective for interim and annual periods beginning on or after June 15, 2010.  We are currently evaluating the impact of the adoption of this s
tandard on our consolidated financial statements.

5. Short-Term Investments

We invest excess cash in money market funds, highly liquid debt instruments of financial institutions and corporations with strong credit ratings, and in United
States government obligations. We have established guidelines relative to diversification and maturities to maintain safety and liquidity. These guidelines are
periodically reviewed and modified to take advantage of trends in yields and interest rates.   After considering current market conditions, and in order to minimize
our risk, management has elected to invest all excess funds in money market funds and other highly liquid investments that are appropriately classified as cash
equivalents as of March 31, 2010 and December 31, 2009.
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6. Warrant Liability 
 

Effective January 1, 2009, we changed our method of accounting for certain common stock purchase warrants with exercise price reset features due to the adoption
of a new accounting standard.   These warrants were issued in connection with our August 2008 private placement of 2,825,517 unregistered shares of common
stock and 1,412,758 common stock warrants. The warrants had an original exercise price of $8.50 and expire in August 2013.  Under the new standard, these
warrants previously recognized in stockholders’ equity (deficit) are now accounted for as fair value liabilities, with changes in fair value included in net earnings
(loss).

The cumulative effect of the adoption is to present these warrants as liabilities on the date of the adoption as if they had been accounted for as liabilities since the
warrants were issued.  As a result on January 1, 2009, we recognized a $1.7 million long-term warrant liability, a $2.9 million decrease in accumulated deficit and a
corresponding decrease in additional paid-in capital of $4.6 million. During 2009, the fair value of the warrant liability increased to $6.3 million and as a result we
recognized $4.6 million loss from the change in the fair value of warrants in 2009.  The fair value of these warrants decreased to $4.1 million as of March 31, 2010,
which resulted in a $2.2 million gain from the change in fair value of warrants for the three months ended March 31, 2010.

Since these warrants do not qualify for hedge accounting, all future changes in the fair value of the warrants will be recognized currently in earnings until such time
as the warrants are exercised or expire. These warrants are not traded in an active securities market, and as such, we estimated the fair value of these warrants using
the Black-Scholes option pricing model using the following assumptions:

  

As of
March 31,

2010   

As of
December 31,

2009  
Expected term  3.37 years  3.61 years 
Common stock market price  $ 4.56  $ 6.10 
Risk-free interest rate   1.60%   1.70%
Expected volatility   79.00%   76.16%
Resulting fair value (per warrant)  $ 2.14  $ 3.28 

Expected volatility is based primarily on historical volatility. Historical volatility was computed using daily pricing observations for recent periods that correspond
to the expected term of the warrants. We believe this method produces an estimate that is representative of our expectations of future volatility over the expected
term of these warrants. We currently have no reason to believe future volatility over the expected remaining life of these warrants is likely to differ materially from
historical volatility. The expected life is based on the remaining term of the warrants. The risk-free interest rate is the interest rate for treasury constant maturity
instruments published by the Federal Reserve Board that is closest to the expected term of the warrant.

7. Revenue Recognition
 

Product Sales

We recognize revenue from product sales when the following fundamental criteria are met: (i) persuasive evidence of an arrangement exists, (ii) delivery has
occurred, (iii) the price to the customer is fixed or determinable and (iv) collection of the resulting accounts receivable is reasonably assured.

For all sales, we use a binding purchase order or a signed agreement as evidence of an arrangement.  Revenue for these product sales is recognized upon delivery to
the customer, as all risks and rewards of ownership have been substantively transferred to the customer at that point.  For Celution® 800/CRS System sales to
customers who arrange for and manage the shipping process, we recognize revenue upon shipment from our facilities.  Shipping and handling costs that are billed to
our customers are classified as revenue.  The customer’s obligation to pay and the payment terms are set at the time of delivery and are not dependent on the
subsequent use or resale of our product.

For those sales that include multiple deliverables, we allocate revenue based on the relative fair values of the individual components.  When more than one element
such as product maintenance or technical support services are included in an arrangement, we allocate revenue between the elements based on each element’s
relative fair value, provided that each element meets the criteria for treatment as a separate unit of accounting.  An item is considered a separate unit of accounting if
it has value to the customer on a standalone basis and there is objective and reliable evidence of the fair value of the undelivered items.  Fair value is generally
determined based upon the price charged when the element is sold separately.  In the absence of fair value for a delivered element, we allocate reve nue first to the
fair value of the undelivered elements and allocate the residual revenue to the delivered elements.  Fair values for undelivered elements are determined based on
vendor-specific objective evidence as well as market participant quotes for similar services.  Deferred service revenue is recognized ratably over the period the
services are provided.  In the absence of fair value for an undelivered element, the arrangement is accounted for as a single unit of accounting, resulting in a deferral
of revenue recognition for delivered elements until all undelivered elements have been fulfilled.
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Concentration of Significant Customers

 
For the three months ended March 31, 2010, our sales were concentrated in three direct customers, which in aggregate comprised 55% of our revenue recognized for
the three months ended March 31, 2010.  Asia-Pacific and North America regions accounted for 85% of our revenue recognized for the three months ended March
31, 2010.  Additionally, two direct customers accounted for 39% of total outstanding accounts receivable as of March 31, 2010.

 
For the three months ended March 31, 2009, our sales were concentrated in two distributors and one direct customer, which in aggregate comprised 72% of our
revenue recognized for the three months ended March 31, 2009.  Asia-Pacific region accounted for 65% of our revenue recognized for the three months ended
March 31, 2009.  Additionally, one distributor and two direct customers accounted for 55% of total outstanding accounts receivable as of December 31, 2009.

 
We continuously monitor the creditworthiness of our distributors and believe our sales to diverse end customers and to diverse geographies further serve to mitigate
our exposure to credit risk.

Research and Development

We earn revenue for performing tasks under research and development agreements with both commercial enterprises, such as Olympus and Senko, and
governmental agencies like the National Institutes of Health (“NIH”).  Revenue earned under development agreements is classified as either research grant or
development revenues depending on the nature of the arrangement.  Revenues derived from reimbursement of direct out-of-pocket expenses for research costs
associated with grants are recorded as development revenues.  We record grant revenue for the gross amount of the reimbursement.  The costs associated with these
reimbursements are reflected as a component of research and development expense in our consolidated statements of operations.  Additionally, research and
development arra ngements we have with commercial enterprises such as Olympus and Senko are considered a key component of our central and ongoing
operations.  Accordingly, when recognized, the inflows from such arrangements are presented as revenues in our consolidated statements of operations.

We received funds from Olympus and Olympus-Cytori, Inc. during 2005 and 2006.   We recorded upfront fees totaling $28,311,000 as deferred revenues, related
party.  In exchange for these proceeds, we agreed to (a) provide Olympus-Cytori, Inc. an exclusive and perpetual license to our Celution® System device technology
and certain related intellectual property, and (b) provide future development contributions related to commercializing the Celution® System platform.  The license
and development services are not separable and as a result the recognition of this deferred amount requires achievement of service related milestones, under a
proportional performance methodology.  If and as such revenues are recognized, deferred revenue will be decreased.  Proportional performance me thodology was
elected due to the nature of our development obligations and efforts in support of the Joint Venture (“JV”), including product development activities and regulatory
efforts to support the commercialization of the JV products. The application of this methodology uses the achievement of R&D milestones as outputs of value to the
JV.  We received up-front, non-refundable payments in connection with these development obligations, which we have broken down into specific R&D milestones
that are definable and substantive in nature, and which will result in value to the JV when achieved.  As our research and development efforts progress, we
periodically evaluate,  and modify if necessary, the milestone points in our proportional performance model to ensure that revenue recognition accurately reflects our
best estimate of substantive value deliverable to the JV.  Revenue will be recognized as the above mentioned R&D milestones are completed.   Of the amounts
received and deferred, we recognized development revenues of $2,122,000 for the three months ended March 31, 2010.  We didn’t recognize any development
revenues during the three months ended March 31, 2009.  All related development costs are expensed as incurred and are included in research and development
expense on the statement of operations.

Under a Distribution Agreement with Senko, we granted to Senko an exclusive license to sell and distribute certain Thin Film products in Japan.  We have also
earned or will be entitled to earn additional payments under the Distribution Agreement based on achieving the defined research and development milestones. There
was no development revenue recognized during the three months ended March 31, 2010 and 2009.

8. Inventories

 Inventories are carried at the lower of cost, which approximates average cost, determined on the first-in, first-out (FIFO) method, or market.
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 Inventories consisted of the following:

  March 31,   December 31,  
  2010   2009  
       
Raw materials  $ 1,669,000  $ 1,763,000 
Work in process   628,000   387,000 
Finished goods   306,000   439,000 
  $ 2,603,000  $ 2,589,000 

9. Long-Lived Assets

We assess certain long-lived assets, such as property and equipment and intangible assets other than goodwill, for potential impairment when there is a change in
circumstances that indicates carrying values of assets may not be recoverable.  Such long-lived assets are deemed to be impaired when the undiscounted cash flows
expected to be generated by the asset (or asset group) are less than the asset’s carrying amount.  Any required impairment loss would be measured as the amount by
which the asset’s carrying value exceeds its fair value, and would be recorded as a reduction in the carrying value of the related asset and a charge to operating
expense.  During the three months ended March 31, 2010 and 2009, we had no impairment losses associated with our long-lived assets.

10. Share-Based Compensation

During the first quarter of 2010, we issued to our directors, executive officers and certain non-executive employees options to purchase an aggregate of up
to1,155,000 shares of our common stock, with four-year vesting for our officers and employees and two-year vesting for our directors. The grant date fair value of
the awards granted to our officers and employees was $4.07 and to our directors was $4.16 per share. The resulting share-based compensation expense of
$4,713,000, net of estimated forfeitures, will be recognized as expense over the respective service periods.

During the first quarter of 2009, we made company-wide option grant to our non-executive employees to purchase up to an aggregate of 249,250 shares of our
common stock, subject to a four-year vesting schedule. The grant date fair value of the awards was $2.00 per share.  Following the reduction of our workforce at the
end of the same quarter, 182,100 of these options remained outstanding.  The resulting share-based compensation expense of $364,200, net of estimated forfeitures,
will be recognized as expense over the employees’ respective service periods.

During the first quarter of 2009, we issued to our officers and directors options to purchase up to an aggregate of 585,000 shares of our common stock, with four-
year vesting for our officers and two-year vesting for our directors. The grant date fair value of the awards granted to our officers and directors was $2.70 per share.
The resulting share-based compensation expense of $1,579,500, net of estimated forfeitures, will be recognized as expense over the respective service periods.

11. Loss per Share

Basic per share data is computed by dividing net income or loss applicable to common stockholders by the weighted average number of common shares outstanding
during the period. Diluted per share data is computed by dividing net income or loss applicable to common stockholders by the weighted average number of
common shares outstanding during the period increased to include, if dilutive, the number of additional common shares that would have been outstanding as
calculated using the treasury stock method. Potential common shares were related entirely to outstanding but unexercised options and warrants for all periods
presented.

We have excluded all potentially dilutive securities from the calculation of diluted loss per share attributable to common stockholders for the three months ended
March 31, 2010 and 2009, as their inclusion would be antidilutive.  Potentially dilutive common shares excluded from the calculations of diluted loss per share were
18,661,402 for the three months ended March 31, 2010 and 16,983,686 for the three months ended March 31, 2009.

12. Commitments and Contingencies

We have entered into agreements, which have provisions for cancellation, with various clinical research organizations for pre-clinical and clinical development
studies. Under the terms of these agreements, the vendors provide a variety of services including, but not limited to, conducting pre-clinical development research,
recruiting and enrolling patients, monitoring studies, and data analysis. Payments under these agreements typically include fees for services and reimbursement of
expenses. The timing of payments due under these agreements is estimated based on current schedules of pre-clinical and clinical studies in progress.  As of March
31, 2010, we have pre-clinical research study obligations of $148,000 (which are expected to be fully completed within a year) and clinical research study
obligations of $3,600,000 ($2,700 ,000 of which are expected to be completed within a year).
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We are subject to various claims and contingencies related to legal proceedings.  Due to their nature, such legal proceedings involve inherent uncertainties including,
but not limited to, court rulings, negotiations between affected parties, and governmental actions.  Management assesses the probability of loss for such
contingencies and accrues a liability and/or discloses the relevant circumstances, as appropriate.  Management believes that any liability to us or other remedy that
may arise as a result of currently pending legal proceedings will not have a material adverse effect on our financial condition, liquidity, or results of operations as a
whole.

During 2008, we entered into a supply agreement with minimum purchase requirements clause.  As of March 31, 2010, we have remaining minimum purchase
obligations of $1,308,000 (which are to be expected to complete within a year).

Refer to note 14 for a discussion of our commitments and contingencies related to our transactions with Olympus, including (a) our obligation to the Joint Venture in
future periods and (b) certain put and call rights embedded in the arrangements with Olympus.

13. License Agreement
 

On October 16, 2001, StemSource, Inc. entered into an exclusive worldwide license agreement with the Regents of the University of California or UC, licensing all
of UC’s rights to certain pending patent applications being prosecuted by UC and (in part) by the University of Pittsburgh, for the life of these patents, with the right
of sublicense.  The exclusive license includes issued U.S. patent number 7,470,537 and other various international patents and pending U.S. and international
applications relating to adipose-derived stem cells.  In November 2002, we acquired StemSource, and the license agreement was assigned to us.

14. Transactions with Olympus Corporation

Initial Investment by Olympus Corporation in Cytori

In 2005, we entered into a common stock purchase agreement with Olympus in which we received $11,000,000 in cash proceeds.  We received an additional
$11,000,000 from Olympus in August 2006 for the issuance of approximately 1,900,000 shares of our common stock at $5.75 per share.  We received an additional
$6,000,000 from Olympus in August 2008 for the issuance of 1,000,000 unregistered shares of our common stock at $6.00 per share and 500,000 common stock
warrants (with an original exercise price of $8.50 per share, see note 17) under a private placement offering.

As of March 31, 2010, Olympus holds approximately 9.01% of our issued and outstanding shares.  Additionally, Olympus has a right, which it has not yet exercised,
to designate a director to serve on our Board of Directors.

Formation of the Olympus-Cytori Joint Venture

In 2005, we entered into a joint venture and other related agreements (the “Joint Venture Agreements”) with Olympus.  The Joint Venture is owned equally by
Olympus and us.  We have determined that the Joint Venture is a variable interest entity or VIE, but that Cytori is not the VIE’s primary beneficiary.  Accordingly,
we have accounted for our interests in the Joint Venture using the equity method of accounting, since we can exert significant influence over the Joint Venture’s
operations.  At March 31, 2010, the carrying value of our investment in the Joint Venture is $259,000.  We are under no obligation to provide additional funding to
the Joint Venture, but may choose to do so.  We made no cash contributions to the Joint Venture during the three month s ended March 31, 2010 and 2009,
respectively.

Put/Calls and Guarantees

The Shareholders’ Agreement between Cytori and Olympus provides that in certain specified circumstances of our insolvency or if we experience a change in
control, Olympus will have the rights to (i) repurchase our interests in the Joint Venture at the fair value of such interests or (ii) sell its own interests in the Joint
Venture to Cytori (the “Put”) at the higher of (a) $22,000,000 or (b) the Put’s fair value.

At March 31, 2010 and December 31, 2009, the estimated fair value of the Put was $1,400,000 and $1,140,000, respectively.  Fluctuations in the Put value are
recorded in the consolidated condensed statements of operations as a component of change in fair value of option liabilities. The estimated fair value of the Put has
been recorded as a long-term liability in the caption option liability in our consolidated condensed balance sheets.
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The valuations of the Put were completed using an option pricing theory based simulation analysis (i.e., a Monte Carlo simulation).  The valuations are based on
assumptions as of the valuation date with regard to the market value of Cytori and the estimated fair value of the Joint Venture, the expected correlation between the
values of Cytori and the Joint Venture, the expected volatility of Cytori and the Joint Venture, the bankruptcy recovery rate for Cytori, the bankruptcy threshold for
Cytori, the probability of a change of control event for Cytori, and the risk free interest rate.

The following assumptions were employed in estimating the value of the Put:

  March 31, 2010   
December 31,

2009  
       
Expected volatility of
Cytori                                                      74.00%   72.00%
Expected volatility of the Joint Venture   74.00%   72.00%
Bankruptcy recovery rate for Cytori   28.00%   19.00%
Bankruptcy threshold for
Cytori                                                     $ 10,879,000  $ 11,308,000 
Probability of a change of control event for Cytori   2.66%   2.95%
Expected correlation between fair values of Cytori and the
Joint Venture in the future   99.00%   99.00%
Risk free interest rate                                                      3.84%   3.85%

The Put has no expiration date.  Accordingly, we will continue to recognize a liability for the Put and mark it to market each quarter until it is exercised or until the
arrangements with Olympus are amended.

15 Fair Value Measurements

Fair value measurements are market-based measurements, not entity-specific measurements.  Therefore, fair value measurements are determined based on the
assumptions that market participants would use in pricing the asset or liability.  We follow a three-level hierarchy to prioritize the inputs used in the valuation
techniques to derive fair values.  The basis for fair value measurements for each level within the hierarchy is described below:

 
· Level 1: Quoted prices in active markets for identical assets or liabilities.

 
· Level 2: Quoted prices for similar assets or liabilities in active markets; quoted prices for identical or similar instruments in markets that are not active;

and model-derived valuations in which all significant inputs are observable in active markets.
 

· Level 3: Valuations derived from valuation techniques in which one or more significant inputs are unobservable in active markets.
 

The following table provides a summary of the recognized assets and liabilities that we measure at fair value on a recurring basis:
 
 

  Balance as of   Basis of Fair Value Measurements  
  March 31, 2010   Level 1   Level 2   Level 3  

Assets:             
Cash equivalents  $ 18,780,000  $ 18,780,000  $ —  $ — 

                 
Liabilities:                 
Put option liability  $ (1,400,000)  $ —  $ —  $ (1,400,000)
Warrant liability  $ (4,105,000)  $ —  $ (4,105,000)  $ — 

                 
 

 
  Balance as of   Basis of Fair Value Measurements  

  
December 31,

2009   Level 1   Level 2   Level 3  
Assets:             
Cash equivalents  $ 10,780,000  $ 10,780,000  $ —  $ — 

                 
Liabilities:                 
Put option liability  $ (1,140,000)  $ —  $ —  $ (1,140,000)
Warrant liability  $ (6,272,000)  $ —  $ (6,272,000)  $ — 

                 
 

We use quoted market prices to determine the fair value of our cash equivalents, which consist of money market funds and therefore these are classified in Level 1
of the fair value hierarchy.

 
 

We value our Put liability (see note 14) using an option pricing theory based simulation analysis (i.e., a Monte Carlo simulation). Assumptions are made with
regard to the market value of Cytori and the estimated fair value of the Joint Venture, the expected correlation between the values of Cytori and the Joint Venture,
the expected volatility of Cytori and the Joint Venture, the bankruptcy recovery rate for Cytori, the bankruptcy threshold for Cytori, the probability of a change of
control event for Cytori, and the risk free interest rate.  Because some of the inputs to our valuation model are either not observable quoted prices or are not
derived principally from or corroborated by observable market data by correlation or other means, the put option liability is classified as Level 3 in the fair value
hierarchy.
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The following table summarizes the change in our Level 3 put option liability value:
 

  Three months ended  
Put option liability  March 31, 2010  

    
Beginning balance  $ (1,140,000)
Increase  in fair value recognized in operating

expenses   (260,000)
Ending balance  $ (1,400,000)

Common stock purchase warrants issued in connection with our August 2008 private equity placement do not trade in an active securities market, and as such, we
estimate the fair value of these warrants using the Black-Scholes option pricing model in which all significant inputs are observable in active markets, such as
common stock market price, volatility, and risk free rate, therefore the warrant liability is classified as Level 2 in the fair value hierarchy.  See note 6 for further
discussion of fair value for these warrants.

No other assets or liabilities are measured at fair value on a recurring basis, or have been measured at fair value on a non-recurring basis subsequent to initial
recognition, on the accompanying consolidated balance sheet as of March 31, 2010.

16. Fair Value

Financial Instruments

We disclose fair value information about all financial instruments, whether or not recognized in the balance sheet, for which it is practicable to estimate fair value.
The disclosures of estimated fair value of financial instruments at March 31, 2010 and December 31, 2009, were determined using available market information and
appropriate valuation methods. Considerable judgment is necessary to interpret market data and develop estimated fair value. The use of different market
assumptions or estimation methods may have a material effect on the estimated fair value amounts.

The carrying amounts for cash and cash equivalents, accounts receivable, inventories, other current assets, accounts payable, accrued expenses and other liabilities
approximate fair value due to the short-term nature of these instruments.

We utilize quoted market prices to estimate the fair value of our fixed rate debt, when available.  If quoted market prices are not available, we calculate the fair value
of our fixed rate debt based on a currently available market rate assuming the loans are outstanding through maturity and considering the collateral. In determining
the current market rate for fixed rate debt, a market spread is added to the quoted yields on federal government treasury securities with similar terms to debt. 

At March 31, 2010 and December 31, 2009, the aggregate fair value and the carrying value of the Company’s fixed rate debt were as follows:

  March 31, 2010   December 31, 2009  
             
  Fair Value   Carrying Value   Fair Value   Carrying Value  
             
Fixed rate debt  $ 4,953,000  $ 4,900,000  $ 5,508,000  $ 5,460,000 

Carrying value includes $275,000 and $366,000 of debt discount as of March 31, 2010 and December 31, 2009, respectively.   

Nonfinancial Assets and Liabilities

We apply fair value techniques on a non-recurring basis associated with: (1) valuing potential impairment losses related to goodwill which are accounted for
pursuant to the authoritative guidance for intangibles—goodwill and other; and (2) valuing potential impairment losses related to long-lived assets which are
accounted for pursuant to the authoritative guidance for property, plant and equipment.

All of our goodwill is associated with our regenerative cell technology reporting unit, and we determine the fair value of this reporting unit based on a combination
of inputs including the market capitalization of the company, as well as Level 3 inputs such as discounted cash flows which are not observable from the market,
directly or indirectly. We conduct our goodwill impairment analysis annually as of November 30 each year, or upon the occurrence of certain triggering events. No
such triggering events occurred during the three months ended March 31, 2010. Historically, the fair value of our primary business reporting unit has significantly
exceeded its carrying value.
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We test for the impairment of our long-lived assets when triggering events occur and such impairment, if any, is measured at fair value. The inputs for fair value of
our long lived assets would be based on Level 3 inputs as data used for such fair value calculations would be based on discounted cash flows using market place
participant assumptions. No triggering events occurred during the three months ended March 31, 2010.

 

17. Stockholders’ Equity (Deficit)

Common Stock

On March 10, 2009, we raised approximately $10,000,000 in gross proceeds from sale to institutional investors of a total of 4,771,174 shares of our common stock
and warrants to purchase up to a total of 6,679,644 additional shares of our common stock at a purchase price of $2.10 per unit, with each unit consisting of one (1)
share and one and four-tenths (1.4) warrants.  The warrants will not be exercisable until six months after the date of issuance and will expire five years after the date
the warrants are first exercisable. The warrants will have an exercise price of $2.59 per share, which was the consolidated closing bid price of the Company's
common stock on March 9, 2009, as reported by NASDAQ. The shares and the warrants are immediately separable and will be issued separately.  We have
accounted for the warrant s as a component of stockholders’ equity (deficit).  The warrants must be settled through a cash exercise whereby the warrant holder
exchanges cash for shares of Cytori common stock, unless the exercise occurs when the related registration statement is not effective, in which case the warrant
holder can only exercise through the cashless exercise feature of the warrant agreement. 

Additionally, on June 19, 2009, we entered into a common stock purchase agreement with Seaside 88, LP relating to the offering and sale of a total of up to
7,150,000 shares of our common stock. The agreement requires us to issue and Seaside to buy 275,000 shares of our common stock once every two weeks, subject
to the satisfaction of customary closing conditions.  At an initial closing, the offering price will equal 87% of our common stock’s volume weighted average trading
price during the trading day immediately prior to the initial closing date and at subsequent closings on each 14th day thereafter for one year the offering price will
equal 87% of our common stock’s volume wei ghted average trading price during the ten-day trading period immediately preceding each subsequent closing
date.  We raised approximately $24,235,000 in gross proceeds through March 31, 2010 and approximately $11,376,000 in gross proceeds from the sale of 1,925,000
shares during the three months ended March 31, 2010 in our scheduled closings with Seaside 88, LP, respectively.  We have accounted for each of the completed
closings as a component of stockholders’ equity (deficit).

Warrant Adjustments

Our March 2009 offering of 4,771,174 shares of our common stock and warrants to purchase up to a total of 6,679,644 additional shares of our common stock with
an exercise price of $2.59 per share, our May 2009 equity offering of 1,864,783 shares of our common stock and warrants to purchase up to a total of 3,263,380
additional shares of our common stock with an exercise price of $2.62 per share, and our closings with Seaside 88, LP through March 31, 2010  triggered an
adjustment to the exercise price and number of shares issuable under the warrants issued to investors in our August 2008 private placement financing.  As a result, as
of March 31, 2010, the common stock warrants issued on August 11, 2008, are currently exercisable for 1,918,282 shares of our common stock at an exercise price
of $6.26 per share.

Other Related Party Transactions

On February 8, 2008, we agreed to sell 2,000,000 shares of unregistered common stock to Green Hospital Supply, Inc., a related party, for $12,000,000 cash, or
$6.00 per share in a private stock placement.  On February 29, 2008, we closed the first half of the private placement with Green Hospital Supply, Inc. and
received $6,000,000.  We closed the second half of the private placement on April 30, 2008 and received the second payment of $6,000,000. As of March 31,
2010, Green Hospital Supply, Inc., our distribution partner in Japan and a related party, holds approximately 6.74% of our issued and outstanding shares of
common stock.

Treasury Stock

As part of our equity offering on March 10, 2009, we sold our remaining 1,872,834 shares of common stock from our treasury for $3,933,000 cash, or $2.10 per
share.  The cost basis of the treasury stock sold was at a weighted average purchase price, or $3.63 per share, resulting in a loss of $1.53 per share, or
$2,861,000 in aggregate, and was accounted for as a charge to additional paid-in capital.

18. Subsequent Events
 
Subsequent to the quarter ended March 31, 2010, we completed two scheduled closings with Seaside 88, LP raising in aggregate approximately $2,349,000 in
gross proceeds from the sale of 550,000 shares of our common stock in connection with the agreement we entered into with Seaside 88, LP on June 19, 2009.

 
14



 

Item 2.  Management’s Discussion and Analysis of Financial Condition and Results of Operations

Our Management’s Discussion and Analysis of Financial Condition and Results of Operations (MD&A) includes the following sections:

·  Overview that discusses our operating results and some of the trends that affect our business.
·  Results of Operations that includes a more detailed discussion of our revenue and expenses.
·  Liquidity and Capital Resources which discusses key aspects of our statements of cash flows, changes in our financial position and our financial

commitments.
·  Significant changes since our most recent Annual Report on Form 10-K in the Critical Accounting Policies and Significant Estimates that we believe

are important to understanding the assumptions and judgments underlying our financial statements.

You should read this MD&A in conjunction with the financial statements and related notes in Item 1 and our Annual Report on Form 10-K for the fiscal year ended
December 31, 2009.

CAUTIONARY STATEMENT REGARDING FORWARD-LOOKING STATEMENTS

This report contains certain statements that may be deemed “forward-looking statements” within the meaning of United States of America securities laws.  All
statements, other than statements of historical fact, that address activities, events or developments that we intend, expect, project, believe or anticipate and similar
expressions or future conditional verbs such a will, should, would, could or may occur in the future are forward-looking statements. Such statements are based upon
certain assumptions and assessments made by our management in light of their experience and their perception of historical trends, current conditions, expected
future developments and other factors they believe to be appropriate.

These statements include, without limitation, statements about  our anticipated expenditures, including those related to clinical research studies, and general and
administrative expenses;  the potential size of the market for our products,  future  development and/or expansion of our products and therapies in our
markets,  ability to generate  product revenues or effectively manage our gross profit margins; our ability to obtain regulatory clearance; expectations as to our
future performance; the “Liquidity and Capital Resources” section of this report, including our need for additional financing and the availability thereof; and the
potential enhancement of our cash position through development, marketing, and licensing arrangements.   Our a ctual results will likely differ, perhaps materially,
from those anticipated in these forward-looking statements as a result of various factors, including: our need and ability to raise additional cash, our joint ventures,
risks associated with  laws or regulatory requirements applicable to us, market conditions, product performance, unforeseen litigation, and competition within the
regenerative medicine field,  to name a few. The forward-looking statements included in this report are subject to a number of additional material risks and
uncertainties, including but not limited to the risks described our filings with the Securities and Exchange Commission and under the “Risk Factors” section in Part
II below. 

We encourage you to read our Risk Factors descriptions carefully.  We caution you not to place undue reliance on the forward-looking statements contained in this
report.  These statements, like all statements in this report, speak only as of the date of this report (unless an earlier date is indicated) and we undertake no
obligation to update or revise the statements except as required by law.  Such forward-looking statements are not guarantees of future performance and actual
results will likely differ, perhaps materially, from those suggested by such forward-looking statements.

Overview

Cytori Therapeutics, Inc. manufactures, develops, and commercializes innovative medical technologies that allow physicians to practice regenerative
medicine.  The Company has two main product lines: the Celution® family, which includes the first and only broadly available device that provides clinical grade
autologous stem and regenerative cells at the point of care and the StemSource® family for use in laboratory research and stem cell banking.

Cytori’s core technology extracts and concentrates a patient’s own stem and regenerative cells at the bedside so their cells may be redelivered during the same
surgical procedure. Our commercialization model is based on the sale of the Celution® System and the generation of recurring revenue thereafter from the sale of
single-use consumables used in every patient procedure, as well as sales of related instrumentation and ancillary products.

Cytori’s near term strategy is to focus on development and sales in the cosmetic and reconstructive surgery (CRS) market and the cell banking market, which
we believe can be successfully penetrated more quickly than our other target markets.  We are simultaneously developing our Celution® System for cardiovascular
application which we believe will require a greater investment in time and money to bring to market. Another important component of our commercialization
strategy is for Cytori to enable physicians and researchers around the world to identify and develop new applications for our technology, in addition to our current
clinical trials for breast reconstruction and cardiovascular disease.  Some of the new applications under investigation by the third parties using our products include:
stress urinary incontinence, wound healing, burns, liver disease, renal failure, pelvic health conditions and gastrointestinal disorders. The more therapeutic
applications that are developed for the Celution® System and its cellular output, the more opportunities we will have to offer the Celution® System and related
consumable sets to hospitals, clinics, and physicians.
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In Europe, our commercial activities are focused on market specific development and marketing the Celution® System family of products for use in cosmetic

and augmentation procedures, as well as soft tissue reconstructive procedures. In 2009, we broadened our commercialization efforts, with an increased emphasis on
direct sales. These efforts included bringing on additional sales, technical and customer support personnel to our EU –based sales team, launching an educational
campaign directed at patients, and developing additional products for use in the CRS market.  Our education campaign is designed to raise awareness and educate
patients about cosmetic and reconstructive applications for fat grafts that have been enriched with adipose-derived stem and regenerative cells. In 2010 our goal is to
help our customers to build their own Celution® based practices and raise awareness among their patient base for cell-enriched procedures through various means,
including educational campaigns.

To further support broad adoption and reimbursement for Celution® based cosmetic and reconstructive procedures in Europe, Cytori has invested in RESTORE
2, a 70 patient post-marketing breast reconstruction study. Enrollment in RESTORE 2, which was initiated in 2008, was completed in November 2009. The goal of
the study was to expand cosmetic and reconstructive surgery claims and seek reimbursement for the use of the Celution® System in post-partial mastectomy defect
reconstruction. Final results from this study are expected to be reported in the first half of 2011.

In the United States, we are currently focused on establishing an autologous fat grafting business, starting with the sale of the PureGraft™ 250/PURE System
and the Celbrush™. The PureGraft™ 250/PURE System is designed to facilitate and streamline the fat graft preparation process, washing and filtering the tissue to
remove contaminants. In January 2010, we received 510(k) clearance from the FDA for our PureGraft™ 250/PURE System which gives us the freedom to market
the PureGraft™ product line in the United States. PureGraft™ was formally launched at the meeting of the American Society of Aesthetic Plastic Surgery in April
2010. We have also applied for market clearance in the EU which we anticipate in 2010. The Celbrush™ is a precision micro-droplet delivery tool that is designed
to complement o ur other cosmetic and reconstructive products.

To complement US sales of our autologous fat grafting products, Cytori has launched a new e-commerce product site for our U.S. customers to order the
PureGraft™ and Celbrush™ product lines online. The site, www.puregraft.com, is designed simplify the order process, facilitate customer support and provide
detailed product information to our customers.

We are continuing to seek regulatory and marketing approval of the Celution® System family of products in the United States. In July 2009, we learned that the
Celution® System will be regulated in the United States by the FDA as a medical device. Subsequently, we filed a 510(k) marketing application for use in aesthetic
body contouring and/or filling of soft tissue voids with the FDA in November 2009. Our application was reviewed by the FDA's Center for Biologics Evaluation
and Research under the law applicable to medical devices. In February 2010, we were informed by the FDA that we will be required to seek approval for the
Celution® System for use in aesthetic body contouring and filling of soft tissue defect voids through the pre-market approval application (“PMA”) process.  We are
now working to d etermine the necessary size and scope of clinical studies to obtain this approval of Celution®.

We are simultaneously developing the cardiovascular application for the Celution® System. Cardiovascular disease, which represents a longer term investment
for Cytori, is the currently most advanced application in our pipeline. We have invested in two European safety and feasibility clinical trials, one for acute heart
attack (the APOLLO study) and the other for chronic ischemia (the PRECISE study). Enrollment in both studies was completed in 2009. Six month data from both
studies will be presented at the 7th International Symposium on Stem Cell Therapy & Cardiovascular Innovations on May 7, 2010.   Pending the report of six month
primary outcomes of both studies, we intend to pursue a pivotal trial, either independently or with a co-de velopment partner.

Our StemSource® cell banking business will contribute to product sales in 2010, but we expect sales to further ramp once a greater number of therapeutic
applications are available. We believe that an increasing number of cell bank orders will be from cosmetic and reconstructive surgery clinics in regions outside the
U.S. where physicians are already using stem and regenerative cells, as such clinics are ideally suited to integrate cell banking into their business practice. The
StemSource®900/MB, is marketed as a standalone piece of laboratory research equipment and serves as the foundation of the StemSource® Cell Bank, both of
which are offered worldwide to hospitals, tissue banks and other research centers so they can develop new uses for ADRC’s, and in turn offer patients the
opportunity to cryopreserve their own a dipose-derived stem and regenerative cells. The StemSource® Cell Bank, is being offered directly by Cytori, and through
our commercialization partners including: Green Hospital Supply in Japan, Korea, Taiwan and Thailand, and GE Healthcare in the United States and select
European countries. We expect that growth in the cell bank business in 2010 within Asia Pacific will be driven in part by hospitals where a device is already
installed as part of an investigator-initiated study, and where physicians are already familiar with the use of the system and its benefits. Once installed,
commercialization activities are performed predominantly by our customers.
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Coinciding with our increased investment in commercial activities, we significantly reduced preclinical research and development expenses in 2009. Because

we have passed the feasibility stage and are now manufacturing commercial products, we have less reliance going forward on basic and preclinical development
activities. Preclinical research will continue at a base level required to fulfill demands for potential partnerships, expanding intellectual property, and supporting
commercial activities. Our strategy for the future, in this current financial environment with a new product that has multiple potential applications, is to focus the
majority of our financial resources on activities that will promote immediate sales of the Celution®, StemSource®, and PureGraft™  products, through investment
in sales and mark eting activities. We can effectively manage our investment in these initiatives with our current cash position, but to broaden investment in our
pipeline activities would require additional funds.

Olympus Partnership

On November 4, 2005, we entered into a strategic development and manufacturing joint venture agreement and other related agreements, which we refer to as
the JV Agreements, with Olympus Corporation.  As part of the terms of the JV Agreements, we formed a joint venture, Olympus-Cytori, Inc., which we refer to as
the Joint Venture, to develop and manufacture future generation devices based on our Celution® System platform.

Under the Joint Venture Agreements:

·  Olympus paid $30,000,000 for its 50% interest in the Joint Venture.  Moreover, Olympus simultaneously entered into a License/Joint Development
Agreement with the Joint Venture and us to develop a second generation commercial system and manufacturing capabilities.

·  We licensed our device technology, including the Celution® System platform and certain related intellectual property, to the Joint Venture for use in
future generation devices.  These devices will process and purify adult stem and regenerative cells residing in adipose (fat) tissue for various
therapeutic clinical applications.  In exchange for this license, we received a 50% interest in the Joint Venture, as well as an initial $11,000,000
payment from the Joint Venture; the source of this payment was the $30,000,000 contributed to the Joint Venture by Olympus.  Moreover, upon receipt
of a CE mark for the first generation Celution® System platform in Januar y 2006, we received an additional $11,000,000 development milestone
payment from the Joint Venture.

Put/Calls and Guarantees

The Shareholders’ Agreement between Cytori and Olympus provides that in certain specified circumstances of insolvency or if we experience a change in
control, Olympus will have the rights to (i) repurchase our interests in the Joint Venture at the fair value of such interests or (ii) sell its own interests in the Joint
Venture to Cytori (the “Put”) at the higher of (a) $22,000,000 or (b) the Put’s fair value.

As of March 31, 2010, the estimated fair value of the Put was $1,400,000.  Fluctuations in the estimated Put value are recorded in the statements of operations
as a component of change in fair value of option liabilities. The estimated fair value of the Put has been recorded as a long-term liability on the consolidated
condensed balance sheets in the caption option liability.

The Put has no expiration date.  Accordingly, we will continue to recognize a liability for the Put and mark it to market each quarter until it is exercised or until
the arrangements with Olympus are amended.

Olympus-Cytori Joint Venture

The Joint Venture currently has exclusive access to our technology for the development, manufacture, and supply of the devices (second generation and beyond)
for all therapeutic applications.  Once a later generation Celution® System is developed and approved by regulatory agencies, the Joint Venture would sell such
systems exclusively to us at a formula-based transfer price; we have retained marketing rights to the second generation devices for all therapeutic applications of
adipose stem and regenerative cells.

We have worked closely with Olympus’ team of scientists and engineers to design the future generations Celution® System so that it will contain certain
product enhancements and can be manufactured in a streamlined manner.

In August 2007, we entered into a License and Royalty Agreement with the Joint Venture which allowed us to commercially launch the Celution® System
platform earlier than we could have otherwise done so under the terms of the Joint Venture Agreements.  The Royalty Agreement provides for the sale of the Cytori-
developed Celution® System platform, including the Celution® 800/CRS and StemSource® 900/MB, until such  time as the Joint Venture’s products are
commercially available for the same market served by the Cytori platform, subject to a reasonable royalty that will be payable to the Joint Venture for all such sales.

We account for our investment in the Joint Venture under the equity method of accounting.
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Other Related Party Transactions

In a separate agreement entered into on February 23, 2006, we granted Olympus an exclusive right to negotiate a commercialization collaboration for the use of
adipose regenerative cells for a specific therapeutic area outside of cardiovascular disease.  In exchange for this right, we received a $1,500,000 payment from
Olympus, which was non-refundable but could be applied towards a definitive commercial collaboration in the future.  As part of this agreement, Olympus would
conduct market research and pilot clinical studies in collaboration with us for the therapeutic area up to December 31, 2008 when this exclusive right expired.  The
$1,500,000 payment was received in the second quarter of 2006 and recorded as deferred revenues, related party.  Accordingly, on December 31, 2008, we
recognized $1,5 00,000 as other development revenue and reduced our deferred revenues, related party balance for the same amount.

On February 8, 2008, we agreed to sell 2,000,000 shares of unregistered common stock to Green Hospital Supply, Inc. for $12,000,000 cash, or $6.00 per share,
in a private stock placement.  On February 29, 2008, we closed the first half of the private placement with Green Hospital Supply, Inc. and received $6,000,000.  We
closed the second half of the private placement on April 30, 2008 and received the second payment of $6,000,000.

In August 2008, we received an additional $6,000,000 from Olympus in a private placement of 1,000,000 unregistered shares of our common stock and a
warrant to purchase an additional 500,000 shares of our common stock at an original exercise price of $8.50 per share.  The purchase price was $6.00 per unit (with
each unit consisting of one share and 50% warrant coverage).  The warrant is exercisable anytime after February 11, 2009 and will expire on August 11, 2013.

Thin Film Japan Distribution Agreement

In 2004, we sold the majority of our Thin Film business to MAST Biosurgery AG.  We retained all rights to Thin Film business in Japan (subject to a
purchase option of MAST, which expired in May 2007), and we received back from MAST a license of all rights to Thin Film technologies in the spinal field,
exclusive at least until 2012, and the field of regenerative medicine, non-exclusive on a perpetual basis.

In the third quarter of 2004, we entered into a Distribution Agreement with Senko Medical Trading Company.  Under this agreement, we granted to Senko an
exclusive license to sell and distribute certain Thin Film products in Japan.  Specifically, the license covers Thin Film products with the following indications: anti-
adhesion; soft tissue support; and minimization of the attachment of soft tissues.  The Distribution Agreement with Senko commences upon
“commercialization.”  Commercialization will occur when one or more Thin Film product registrations are completed with the Japanese Ministry of Health, Labour
and Welfare, or MHLW.  Following commercialization, the Distribution Agreement has a duration of five years and is renewable for an additional five years after
reaching m utually agreed minimum purchase guarantees.

We received a $1,500,000 upfront license fee from Senko.  We have recorded the $1,500,000 received as a component of deferred revenues in the
accompanying consolidated condensed balance sheet.  Half of the license fee is refundable if the parties agree commercialization is not achievable and a
proportional amount is refundable if we terminate the arrangement, other than for material breach by Senko, before three years post-commercialization.

Under the Distribution Agreement, we will also be entitled to earn additional payments from Senko based on achieving defined milestones.  On September 28,
2004, we notified Senko of completion of the initial regulatory application to the MHLW for the Thin Film product.  As a result, we became entitled to a
nonrefundable payment of $1,250,000, which we received in October 2004 and had recorded as a component of deferred revenues.  We did not recognize any
development revenues with respect to Senko during the three months ended March 31, 2010.

Results of Operations

Our overall net losses for the three months ended March 31, 2010 and 2009 were $2,447,000 and $6,098,000, respectively.  The decrease in the losses in the
first quarter of 2010 is primarily due to the recognition of non-cash development revenue of $2,122,000 and non-cash gain from change in fair value of warrants of
$2,167,000.  Additional explanation for fluctuation of each of the revenue and expense line items is provided in the later part of this section of the Management’s
Discussion and Analysis of Financial Condition and Results of Operations.
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Product revenues

Product revenues consisted of revenues from our Celution® System products and Celution® StemSource® Cell Banks.

The following table summarizes the components for the three months ended March 31, 2010 and 2009:

  For the three months ended March 31,  
       
  2010   2009  
       
       
       
    Related party                                       $ —  $ 564,000 
    Third party                                        2,266,000   1,348,000 
Total product revenues                                       $ 2,266,000  $ 1,912,000 
% attributable to Green Hospital Supply, Inc.   —   29.5%

Beginning in March of 2008, we began sales and shipments of our Celution® 800/CRS System to the European and Asia-Pacific reconstructive surgery
markets.  Assuming all other applicable revenue recognition criteria have been met, revenue for these product sales is recognized upon delivery to the customer, as
all risks and rewards of ownership have been substantively transferred to the customer at that point.  For product sales to customers who arrange for and manage all
aspects of the shipping process, we recognize revenue upon shipment from our facilities.  For product sales that include a combination of equipment, services, or
other multiple deliverables that will be provided in the future, we defer an estimate of the fair v alue of those future deliverables from product revenue until such
deliverables have been provided or earned.  Shipping and handling costs that are billed to our customers are classified as revenue.

The future:  We expect to continue to generate regenerative cell technology product revenues from Celution® 800/CRS and consumable sales in Europe and
we expect to generate product revenues from StemSource® Cell Bank sales in Japan through direct sales and through our distribution partner Green Hospital
Supply, as well as StemSource® banking and research products in U.S. through direct sales and through our distribution partner GE Healthcare. Additionally, we
expect to have Thin Film product revenues when commercialization of the Thin Film products in Japan occurs and we begin Thin Film shipments to Senko, pending
regulatory approval.

Cost of product revenues

Cost of product revenues relate to Celution® System products and Celution® StemSource® Cell Banks and includes material, manufacturing labor, and overhead
costs.  The following table summarizes the components of our cost of revenues for the three months ended March 31, 2010 and 2009:

  For the three months ended March 31,  
       
  2010   2009  
       
       
Cost of product revenues  $ 915,000  $ 1,071,000 
Share-based compensation   15,000   16,000 
Total cost of product revenues  $ 930,000  $ 1,087,000 
Total cost of product revenues as % of
product revenues   41.0%   56.9%
         

 · Cost of product revenues as a percentage of product revenues was 41.0% and 56.9% for the three months ended March 31, 2010 and 2009,
respectively.  Fluctuation in this percentage is to be expected due to the product mix as well as mix of distributor and direct sales comprising the
revenue for the period.

The future.  We expect to continue to see variation in our gross profit margin as the product mix comprising revenues fluctuates.  Additionally, we expect to
incur costs related to our MacroPore products if and when commercialization is achieved for our Japan Thin Film product line.
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Development revenues

The following table summarizes the components of our development revenues for the three months ended March 31, 2010 and 2009:

  For the three months ended March 31,  
       
  2010   2009  
       
Development (Olympus)  $ 2,122,000  $ — 
Research grant (NIH)   —   7,000 
Service plan and other   21,000   1,000 
Total development revenues  $ 2,143,000  $ 8,000 

We recognize deferred revenues, related party, as development revenue when certain performance obligations are met (i.e., using a proportional performance
approach).  In the first quarter of 2010, we recognized $2,122,000 of revenue associated with our arrangements with Olympus as a result of achieving one product
development milestone as well as a clinical milestone related to the completion of a primary monitoring end point in one of our cardiac trials.

The future.  We expect to recognize additional development revenues from our regenerative cell technology segment during the remainder of 2010, as the
anticipated completion for the next phase of our Joint Venture and other Olympus product development performance obligations is in 2010.  If we are successful in
completing these activities, we may recognize approximately $700,000 in revenues during the remainder of 2010.  The exact timing of when amounts will be
reported in revenue will depend on internal factors (for instance, our ability to complete certain contributions and obligations that we have agreed to perform) as
well as external considerations, including obtaining certain regulatory clearances and/or approvals related to the Celution® Sy stem.  The cash for these
contributions and obligations was received when the agreement was signed and no further related cash payments will be made to us.

We will continue to recognize revenue from the Thin Film development work we are performing on behalf of Senko, based on the relative fair value of the
milestones completed as compared to the total efforts expected to be necessary to obtain regulatory clearance from the MHLW.  We are still awaiting regulatory
clearance from the MHLW in order for initial commercialization to occur.  Accordingly, we expect to recognize approximately $1,129,000 (consisting of $879,000
in deferred revenues plus a non-refundable payment of $250,000 to be received upon commercialization) in revenues associated with this milestone arrangement if
and when regulatory approval is achieved.  Moreover, we expect to recognize $500,000 per year associated with deferred Senko license fees over a three-year period
following commercializatio n, if achieved, as the refund rights associated with the license payment expire.

Research and development expenses

Research and development expenses include costs associated with the design, development, testing and enhancement of our products, regulatory fees, the
purchase of laboratory supplies, pre-clinical studies and clinical studies.  The following table summarizes the components of our research and development expenses
for the three months ended March 31, 2010 and 2009:

  For the three months ended March 31,  
       
  2010   2009  
General research and development  $ 1,699,000  $ 2,564,000 
Development milestone (Joint Venture)   428,000   790,000 
Share-based compensation   118,000   114,000 
Total research and development expenses  $ 2,245,000  $ 3,468,000 

·  Research and development expenses relate to the development of a technology platform that involves using adipose tissue as a source of autologous
regenerative cells for therapeutic applications.  These expenses, in conjunction with our continued development efforts related to our Celution®

System, result primarily from the broad expansion of our research and development efforts enabled by the funding we received from Olympus in 2005
and 2006 and from other investors during the last few years.  Labor-related expenses, not including share-based compensation, decreased by $557,000
for the three months ended March 31, 2010, respectively, as compared to the same period in 2009 primarily due to the decrease in headcount for our
research and development de partment as a result of reduction in staffing levels implemented at the end first quarter of 2009 as an element of our cost
cutting efforts.  Clinical and preclinical study expense decreased by $106,000 for the three months ended March 31, 2010 as compared to the same
period in 2009.  Expenses for supplies decreased by $164,000 for the three ended March 31, 2010, respectively, as compared to the same period in
2009, primarily due to decrease use of supplies in research studies as a result of achieved commercialization.
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·  Expenditures related to the Joint Venture with Olympus, which are included in the variation analysis above, include costs that are necessary to support
the commercialization of future generation devices based on our Celution® System.  These development activities, which began in November 2005,
include performing pre-clinical and clinical studies, seeking regulatory approval, and performing product development related to therapeutic
applications for adipose regenerative cells for multiple large markets.  For the three months ended March 31, 2010 and 2009, costs associated with the
development of the device were $428,000 and $790,000, respectively.  The decrease in the costs related to the Joint Venture with Olympus is primarily
due to the completion of product development milestone activities. The three months ended March 31, 2010 and 2009 expenses were composed of
$265,000 and $266,000 in labor and related benefits, $155,000 and $324,000 in consulting and other professional services, $1,000 and $171,000 in
supplies and $7,000 and $29,000 in other miscellaneous expense, respectively.

The future:  We expect research and development expenditures to remain stable for the remainder of 2010.

Sales and marketing expenses

Sales and marketing expenses include costs of marketing personnel, tradeshows, physician training, and promotional activities and materials.  The following
table summarizes the components of our sales and marketing expenses for the three months ended March 31, 2010 and 2009:

  For the three months ended March 31,  
       
  2010   2009  
       
       
International sales and marketing  $ 1,808,000  $ 1,173,000 
Share-based compensation   191,000   113,000 
Total sales and marketing expenses  $ 1,999,000  $ 1,286,000 

·The increase in sales and marketing expense for the three months ended March 31, 2010 as compared to the same period in 2009 was mainly attributed
to the increase in salary and related benefits expense of $298,000, not including share-based compensation, an increase in travel related expenses of
$130,000 and promotional efforts expenses of $51,000 which are due to our emphasis in seeking strategic alliances and/or co-development partners for
our regenerative cell technology as well as sales and marketing efforts related to our commercialization activities.

The future.  We expect sales and marketing expenditures related to the regenerative cell technology to increase as we continue to expand our base of distribution
partners, strategic alliances and co-development partners, as well as our direct marketing sales force for our Celution® System and StemSource® Cell Bank.

General and administrative expenses

General and administrative expenses include costs for administrative personnel, legal and other professional expenses, and general corporate expenses.  The
following table summarizes the general and administrative expenses for the three months ended March 31, 2010 and 2009:

  For the three months ended March 31,  
       
  2010   2009  
       
General and administrative  $ 2,776,000  $ 2,094,000 
Share-based compensation   442,000   400,000 
Total general and administrative expenses  $ 3,218,000  $ 2,494,000 

·  An increase in general and administrative expenses occurred during the three months ended March 31, 2010 as compared to the same period in 2009.  This
resulted primarily from an increase in bad debt expense of $225,000, increase in salary and related benefits expense of $90,000, respectively, not including
share-based compensation, travel related expenses of $83,000 and increase in professional services expense of $63,000 for the three months ended March
31, 2010, respectively, as compared to the same period in 2009.

The future.  We expect general and administrative expenses stay at the same level or to be reduced in 2010 as we are seeking ways to minimize these expenses where
possible.
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Share-based compensation expenses

Stock-based compensation expenses include charges related to options issued to employees, directors and non-employees.  Prior to January 1, 2006, the stock-
based compensation expenditures connected to options granted to employees and directors (in their capacity as board members) was the difference between the
exercise price of the stock based awards and the market value of our underlying common stock on the date of the grant.  Unearned employee stock-based
compensation is amortized over the remaining vesting periods of the options, which generally vest over a four-year period from the date of grant.  Beginning
January 1, 2006, we measure stock-based compensation expense based on the grant-date fair value of any awards granted to our employees.  Such expense is
recognized over the period of time th at employees provide service to us and earn all rights to the awards.

The following table summarizes the components of our share-based compensation expenses for the three months ended March 31, 2010 and 2009:
  For the three months ended March 31,  
       
  2010   2009  
       
       
Cost of product revenues  $ 15,000  $ 16,000 
Research and development-related   118,000   114,000 
Sales and marketing-related   191,000   113,000 
General and administrative-related   442,000   400,000 
Total share-based compensation  $ 766,000  $ 643,000 

Most of the share-based compensation expenses in the three months ended March 31, 2010 and 2009 related to the vesting of stock option awards to employees.

During the first quarter of 2010, we issued to our directors, executive officers and certain non-executive employees options to purchase an aggregate of up to
1,155,000 shares of our common stock, with four-year vesting for our officers and employees and two-year vesting for our directors. The grant date fair value of the
awards granted to our officers and employees was $4.07 and to our directors was $4.16 per share. The resulting share-based compensation expense of $4,713,000,
net of estimated forfeitures, will be recognized as expense over the respective service periods.

During the first quarter of 2009, we made company-wide option grant to our non-executive employees to purchase up to an aggregate of 249,250 shares of our
common stock, subject to a four-year vesting schedule. The grant date fair value of the awards was $2.00 per share.  Following the reduction of our workforce at the
end of this quarter, 182,100 of these options remained outstanding.  The resulting share-based compensation expense of $364,200, net of estimated forfeitures, will
be recognized as expense over the employees’ respective service periods.

During the first quarter of 2009, we issued to our officers and directors options to purchase up to an aggregate of 585,000 shares of our common stock, with four-
year vesting for our officers and two-year vesting for our directors. The grant date fair value of the awards granted to our officers and directors was $2.70 per share.
The resulting share-based compensation expense of $1,579,500, net of estimated forfeitures, will be recognized as expense over the respective service periods.

The future.  We expect to continue to grant options (which will result in an expense) to our employees and directors, and , as appropriate, to non-employee
consultants.  In addition, previously-granted options will continue to vest in accordance with their original terms.  As of March 31, 2010, the total compensation cost
related to non-vested stock options not yet recognized for all our plans is approximately $7,171,000.  These costs are expected to be recognized over a weighted
average period of 2.04 years.

Change in fair value of warrant liability

The following is a table summarizing the change in fair value of our warrant liability for the three months ended March 31, 2010 and 2009:

  For the three months ended March 31,  
       
  2010   2009  
       
Change in fair value of warrant liability   $ (2,167,000)   $ (1,021,000)
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In August 2008, we issued common stock purchase warrants in connection with our private placement of 2,825,517 unregistered shares of common stock and

1,412,758 common stock warrants. The common stock purchase warrants were not issued with the intent of effectively hedging any future cash flow, fair value of
any asset, liability or any net investment in a foreign operation. The warrants do not qualify for hedge accounting, and as such, all future changes in the fair value of
these warrants will be recognized currently in earnings until such time as the warrants are exercised or expire. These common stock purchase warrants do not trade
in an active securities market, and as such, we estimate the fair value of these warrants using the Black-Scholes option pricing model using the following
assumptions:

  
As of

March 31, 2010   
As of

December 31, 2009  
Expected term  3.37 years  3.61 years 
Common stock market price  $ 4.56  $ 6.10 
Risk-free interest rate   1.60%   1.70%
Expected volatility   79.00%   76.16%
Resulting fair value (per warrant)  $ 2.14  $ 3.28 

Expected volatility is based primarily on historical volatility. Historical volatility was computed using daily pricing observations for recent periods that
correspond to the expected term of the warrants. We believe this method produces an estimate that is representative of our expectations of future volatility over the
expected term of these warrants. We currently have no reason to believe future volatility over the expected remaining life of these warrants is likely to differ
materially from historical volatility. The expected life is based on the remaining term of the warrants. The risk-free interest rate is the interest rate for treasury
constant maturity instruments published by the Federal Reserve Board that is closest to the expected term of the warrant.

The future.  Future changes in the fair value of the warrant liability will be recognized currently in earnings until such time as the warrants are exercised or
expire.

Change in fair value of option liability

The following is a table summarizing the change in fair value of our put option liability for the three months ended March 31, 2010 and 2009:

  For the three months ended March 31,  
       
  2010   2009  
       
Change in fair value of option liability   $ 260,000   $ 210,000 

·  In reference to the Joint Venture, the Shareholders’ Agreement between Cytori and Olympus provides that in certain specified circumstances of
insolvency or if we experience a change in control, Olympus will have the right to (i) repurchase our interests in the Joint Venture at the fair value of
such interests or (ii) sell its own interests in the Joint Venture to us at the higher of (a) $22,000,000 or (b) the Put’s fair value.  The Put has been
classified as a liability.

The valuations of the Put were completed using an option pricing theory-based simulation analysis (i.e., a Monte Carlo simulation).  The valuations are
based on assumptions as of the valuation date with regard to the market value of Cytori and the estimated fair value of the Joint Venture, the expected
correlation between the values of Cytori and the Joint Venture, the expected volatility of Cytori and the Joint Venture, the bankruptcy recovery rate for
Cytori, the bankruptcy threshold for Cytori, the probability of a change of control event for Cytori, and the risk-free interest rate.

The following assumptions were employed in estimating the value of the Put:

  March 31, 2010   December 31, 2009  
       
Expected volatility of Cytori                                                      74.00%   72.00%
Expected volatility of the Joint Venture   74.00%   72.00%
Bankruptcy recovery rate for Cytori   28.00%   19.00%
Bankruptcy threshold for Cytori                                                     $ 10,879,000  $ 11,308,000 
Probability of a change of control event for Cytori   2.66%   2.95%
Expected correlation between fair values of Cytori and the Joint
Venture in the future   99.00%   99.00%
Risk free interest rate                                                      3.84%   3.85%

The future.  The Put has no expiration date.  Accordingly, we will continue to recognize a liability for the Put until it is exercised or until the arrangements with
Olympus are amended.
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Financing items

The following table summarizes interest income, interest expense, and other income and expense for the three months ended March 31, 2010 and 2009:

  For the three months ended March 31,  
       
  2010   2009  
       
Interest income  $ 1,000  $ 14,000 
Interest expense   (276,000)   (400,000)
Other income (expense)   (75,000)   (92,000)
Total  $ (350,000)  $ (478,000)

 
·  Interest income decreased for the three months ended March 31, 2010 as compared to the same period in 2009 due to a decrease in interest rates.

·  Interest expense decreased for the three months ended March 31, 2010 as compared to the same period in 2009 due to a cash interest and non-cash
amortization of debt issuance costs and debt discount for the loan with a lower principal balance as we are repaying our term loan we entered into in
October 2008.

·  The changes in other income (expense) in the three months ended March 31, 2010 as compared to the same period in 2009 resulted primarily from
changes in foreign currency exchange rates.

The future.   Interest income earned in the remainder of 2010 will be dependent on our levels of funds available for investment as well as general economic
conditions.  Subject to our future financing activities, we expect interest expense to remain relatively consistent during the remainder of 2010.

 

 Equity loss from investment in Joint Venture

The following table summarizes our equity loss from investment in joint venture for the three months ended March 31, 2010 and 2009:

  For the three months ended March 31,  
       
  2010   2009  
Equity loss in investment  $ (21,000)  $ (16,000)

The activity relates entirely to our 50% equity interest in the Joint Venture, which we account for using the equity method of accounting.

The future.  We do not expect to recognize significant losses from the activities of the Joint Venture in the foreseeable future.  Over the next one to two years,
the Joint Venture is expected to incur labor costs related to the development of our second generation commercial system as well as general and administrative
expenses, offset by royalty and other revenue expected to be generated by our current Celution® 800/CRS and future generation devices.  Though we have no
obligation to do so, we plan to contribute funding to the Joint Venture to cover any costs should the Joint Venture deplete its cash balance.

Liquidity and Capital Resources

Short-term and long-term liquidity

The following is a summary of our key liquidity measures at March 31, 2010 and December 31, 2009:

  March 31,   December 31,  
  2010   2009  
Cash and cash equivalents  $ 22,684,000  $ 12,854,000 
         
Current assets  $ 28,925,000  $ 18,098,000 
Current liabilities                                             7,112,000   8,183,000 
Working capital                                            $ 21,813,000  $ 9,915,000 
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We incurred net losses of $2,447,000 and $6,098,000 for the three months ended March 31, 2010 and 2009, respectively.  We have an accumulated deficit of

$184,951,000 as of March 31, 2010.  Additionally, we have used net cash of $7,404,000 and $6,074,000 to fund our operating activities for three months ended
March 31, 2010 and 2009, respectively.  To date these operating losses have been funded primarily from outside sources of invested capital.

During 2009 and 2010, we expanded our commercialization activities while simultaneously pursuing available financing sources to support operations and
growth.  We have had, and continue to have, an ongoing need to raise additional cash from outside sources to fund our operations.  If we are to be successful, we
must increase revenues or raise outside capital in the future.  If we cannot do so, we will be required to further reduce our research, development, and administrative
operations, including reductions of our employee base, in order to offset the lack of available funding.

We continue to evaluate available financing opportunities as part of our normal course of business.  We have an established history of raising capital through
these platforms, and we are currently involved in discussions with multiple parties.  In March 2009, we raised approximately $10,000,000 in gross proceeds from
the sale to institutional investors of a total of 4,771,174 shares of our common stock and warrants to purchase up to a total of 6,679,644 additional shares of our
common stock at a purchase price of $2.10 per unit, with each unit consisting of one (1) share and one and four-tenths (1.4) warrants (with an exercise price of $2.59
per share).  In May 2009, we raised approximately $4,252,000 in gross proceeds from a private placement of 1,864,783 unregistered shares of common stock and
3,263,380 common stock warrants at a purchase price of $2.28 per unit, with each unit consisting of one (1) share and one and three-fourths (1.75) warrants (with an
exercise price of $2.62 per share) to a syndicate of investors.  In June 2009, we entered into a common stock purchase agreement with Seaside 88, LP (“Seaside”)
relating to the offering and sale of a total of up to 7,150,000 shares of our common stock. The agreement requires us to issue and Seaside to buy 275,000 shares of
our common stock once every two weeks, subject to the satisfaction of customary closing conditions, with the offering price equal to 87% of our common stock’s
volume weighted average trading price during the ten-day trading period immediately preceding each closing date. If with respect to any subsequent closing, our
common stock’s ten day volume weighted average trading price is below $2.50 per share, then the closing will not occur.  We ra ised approximately $24,235,000 in
gross proceeds from the sale of 5,775,000 shares through March 31, 2010 related to Seaside closings.

We expect to continue to utilize our cash and cash equivalents to fund operations through the next twelve months, subject to minimum cash and cash liquidity
requirements of the Loan and Security Agreement with our lenders, which requires that we maintain at least three months of cash on hand to avoid an event of
default under the Loan and Security Agreement.  We continue to seek additional cash through product revenues, strategic collaborations, and future sales of equity
or debt securities.  To the extent closing conditions are met, we expect the Seaside agreement will significantly extend our available resources and may reduce our
need for alternate financing.   Subsequent to the three months ended March 31, 2010, we completed two scheduled closings with Seaside raising in aggregate
approximately $2,349,00 0 in gross proceeds from the sale of 550,000 shares of our common stock.  Although there can be no assurance given, we intend to
complete one or more additional corporate partnerships or financing transactions in the future (including Seaside future closings). Without additional capital, current
working capital, cash generated from sales and containment of costs will not provide adequate funding for operations indefinitely at their current levels. If such
efforts are not successful, we would need to reduce operations and this could negatively affect our ability to achieve certain corporate goals.  In this event, we would
reduce certain operations to focus almost entirely on the supply of current products to existing or new distribution channels. 

In order to continue the operations of our regenerative cell business at or near current levels, we will need to either substantially increase revenues or continue
to raise additional capital in the near term.

From inception to March 31, 2010, we have financed our operations primarily by:

·  Issuing stock in pre-IPO transactions, a 2000 initial public offering in Germany, and stock option exercises,

·  Generating revenues,

·  Selling the bioresorbable implant CMF product line in September 2002,

·  Selling the bioresorbable implant Thin Film product line (except for the territory of Japan), in May 2004,

·  Licensing distribution rights to Thin Film in Japan, in exchange for an upfront license fee in July 2004 and an initial development milestone payment
in October 2004,

·  Obtaining a modest amount of capital equipment long-term financing,

·  Selling 1,100,000 shares of common stock to Olympus under an agreement which closed in May 2005,
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·  Receiving upfront and milestone fees from our Joint Venture with Olympus, which was entered into in November 2005,

·  Receiving funds in exchange for granting Olympus an exclusive right to negotiate in February 2006,

·  Receiving $16,219,000 in net proceeds from a common stock sale under the shelf registration statement in August 2006,

·  Receiving $19,901,000 in net proceeds from the sale of common stock plus common stock warrants under the shelf registration statement in February
2007,

·  Receiving $6,000,000 in net proceeds from a private placement to Green Hospital Supply, Inc. in April 2007,

·  Receiving gross proceeds of $3,175,000 from the sale of our bioresorbable spine and orthopedic surgical implant product line to Kensey Nash in May
2007,

·  Receiving $12,000,000 in net proceeds from a private placement to Green Hospital Supply, Inc. during first half 2008,

·  Receiving $17,000,000 in gross proceeds in August 2008 from a private placement of 2,825,517 unregistered shares of common stock and 1,412,758
common stock warrants (with an original exercise price of $8.50 per share) to a syndicate of investors including Olympus Corporation, who acquired
1,000,000 unregistered shares and 500,000 common stock warrants in exchange for $6,000,000 of the total proceeds raised,

·  Obtaining a term loan of $7,500,000 from General Electric Capital Corporation and Silicon Valley Bank (Lenders) in October 2008,

·  Receiving approximately $10,000,000 in gross proceeds from sale to institutional investors of a total of 4,771,174 shares of our common stock and
warrants to purchase up to a total of 6,679,644 additional shares of our common with an exercise price of $2.59 per share in March 2009,

·  Receiving approximately $4,242,000 in net proceeds from a private placement of 1,864,783 unregistered shares of common stock and 3,263,380
common stock warrants (with an exercise price of $2.62 per share) to a syndicate of investors in May 2009, and

·  In June 2009 we entered into a common stock purchase agreement with Seaside 88, LP relating to the offering and sale of a total of up to 7,150,000
shares of our common stock. The agreement requires us to issue and Seaside to buy 275,000 shares of our common stock once every two weeks, at a
discounted ten day volume weighted average pricing formula, subject to the satisfaction of customary closing conditions.  As of March 31, 2010, we
raised an aggregate of approximately $24,235,000 in gross proceeds from the sale of 5,775,000 shares of our common stock.

We do not expect significant capital expenditures during the remainder of 2010.

Any excess funds are expected to be invested as cash equivalents in money market accounts.

Our cash requirements for remainder 2010 and beyond will depend on numerous factors, including successful revisions of our operating plan and business
strategies as described above.  Under our previous operating plan, we would have expected to incur research and development expenses at high levels in our
regenerative cell platform for an extended period of time.  Under the new plan, we will seek to reduce these expenditures as much as possible.

The following summarizes our contractual obligations and other commitments at March 31, 2010, and the effect such obligations could have on our liquidity
and cash flow in future periods:

  Payments due by period  

Contractual Obligations  Total   
Less than 1

year   1 – 3 years   3 – 5 years   
More than

5 years  
                
Long-term obligations  $ 5,209,000  $ 2,778,000  $ 2,428,000  $ 3,000  $ — 
Interest commitment on long-term

obligations   494,000   382,000   112,000   —   — 
Operating lease obligations   7,703,000   1,233,000   2,887,000   2,762,000   821,000 
Minimum purchase requirements   1,308,000   1,308,000   —   —   — 
Pre-clinical research study obligations   148,000   148,000   —   —   — 
Clinical research study obligations   3,600,000   2,700,000   900,000   —   — 
Total  $ 18,462,000  $ 8,549,000  $ 6,327,000  $ 2,765,000  $ 821,000 
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Cash (used in) provided by operating, investing, and financing activities for the three months ended March 31, 2010 and 2009 is summarized as follows:

 
  For the three months ended March 31,  
  2010   2009  
       
Net cash used in operating activities  $ (7,404,000)  $ (6,074,000)
Net cash used in investing activities   (191,000)   (9,000)
Net cash provided by financing activities   17,425,000   8,944,000 

Operating activities

Research and development and sales and marketing efforts and other operational activities, offset in part by product sales, recognition of deferred revenue,
related party and gain from change in fair value of warrants, generated a net  loss of $2,447,000 for the three months ended March 31, 2010.  The operating cash
impact of this loss was $7,404,000, after adjusting for the recognition of $2,122,000 of deferred revenue, for which cash was received in earlier years, the
consideration of non-cash share-based compensation of $766,000, other adjustments for material non-cash activities , such as depreciation and amortization of
$273,000, change in fair value of option liabilities of $260,000 and warrants of $2,167,000, non-cash amortization of deferred financing costs and debt discount
along with other changes in working capital due to timing of product shipments (accounts receivable) and payment of liabilities.

Research and development efforts and other operational activities, offset in part by product sales, generated a net loss of $6,098,000 for the three months ended
March 31, 2009.  The operating cash impact of this loss was $6,074,000, after adjusting for the consideration of non-cash share-based compensation, other
adjustments for material non-cash activities, such as depreciation and amortization, change in fair value of option liabilities and warrants, changes in working capital
due to timing of product shipments (accounts receivable) and payment of liabilities.
 
Investing activities

Net cash used in investing activities for the three months ended March 31, 2010 and 2009 resulted from purchases of property and equipment.

Financing Activities

The net cash provided by financing activities for the three months ended March 31, 2010 related primarily to a sale of 1,925,000 shares for approximately
$11,376,000  in gross proceeds in connection with common stock purchase agreement with Seaside entered into on June 19, 2009 and proceeds from exercise of
warrants and employee stock options of $7,038,000.

The net cash provided by financing activities for the three months ended March 31, 2009 related primarily to an equity offering of approximately $10,000,000
in gross proceeds to institutional investors for a total of 4,771,174 shares of our common stock and warrants to purchase up to a total of 6,679,644 additional shares
of our common stock with an exercise price of $2.59 per share.

Critical Accounting Policies and Significant Estimates

The preparation of financial statements in conformity with accounting principles generally accepted in the United States of America requires us to make
estimates and assumptions that affect the reported amounts of our assets, liabilities, revenues, and expenses, and that affects our recognition and disclosure of
contingent assets and liabilities.

While our estimates are based on assumptions we consider reasonable at the time they were made, our actual results may differ from our estimates, perhaps
significantly.  If results differ materially from our estimates, we will make adjustments to our financial statements prospectively as we become aware of the
necessity for an adjustment.

 
We believe it is important for you to understand our most critical accounting policies as these are policies that require us to make our most significant

judgments and, as a result, could have the greatest impact on our future financial results.  Below are the key updates to our accounting policies for the three months
ended March 31, 2010.  These accounting policies should be read in conjunction with the accounting policies included in our annual report on Form 10-K for the
year ended December 31, 2009.

Warrant Liability 

Effective January 1, 2009, we changed our method of accounting for certain common stock purchase warrants with exercise price reset features due to the
adoption of a new accounting standard.   These warrants were issued in connection with our August 2008 private placement of 2,825,517 unregistered shares of
common stock and 1,412,758 common stock warrants. The warrants had an original exercise price of $8.50 and expire in August 2013.  Under the new standard,
these warrants previously recognized in stockholders’ equity (deficit) are now accounted for as fair value liabilities, with changes in fair value included in net
earnings (loss).
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The cumulative effect of the adoption was to present these warrants as liabilities on the date of the adoption as if they had been accounted for as liabilities since

the warrants were issued.  As a result on January 1, 2009, we recognized a $1.7 million long-term warrant liability, a $2.9 million decrease in accumulated deficit
and a corresponding decrease in additional paid-in capital of $4.6 million. During 2009, the fair value of the warrant liability increased to $6.3 million and as a result
we recognized $4.6 million loss from the change in the fair value of warrants in 2009.  The fair value of these warrants decreased to $4.1 million as of March 31,
2010, which resulted in a $2.2 million gain from the change in fair value of warrants for the three months ended March 31, 2010.

Since these warrants do not qualify for hedge accounting, all future changes in the fair value of the warrants will be recognized currently in earnings until such
time as the warrants are exercised or expire. These warrants are not traded in an active securities market, and as such, we estimated the fair value of these warrants
using the Black-Scholes option pricing model using the following assumptions:

  
As of

March 31, 2010   
As of

December 31, 2009  
Expected term  3.37 years  3.61 years 
Common stock market price  $ 4.56  $ 6.10 
Risk-free interest rate   1.60%   1.70%
Expected volatility   79.00%   76.16%
Resulting fair value (per warrant)  $ 2.14  $ 3.28 

Expected volatility is based primarily on historical volatility. Historical volatility was computed using daily pricing observations for recent periods that
correspond to the expected term of the warrants. We believe this method produces an estimate that is representative of our expectations of future volatility over the
expected term of these warrants. We currently have no reason to believe future volatility over the expected remaining life of these warrants is likely to differ
materially from historical volatility. The expected life is based on the remaining term of the warrants. The risk-free interest rate is the interest rate for treasury
constant maturity instruments published by the Federal Reserve Board that is closest to the expected term of the warrant.
 
Revenue Recognition
 
Product Sales

We recognize revenue from product sales when the following fundamental criteria are met: (i) persuasive evidence of an arrangement exists, (ii) delivery has
occurred, (iii) the price to the customer is fixed or determinable and (iv) collection of the resulting accounts receivable is reasonably assured.

For all sales, we use a binding purchase order or a signed agreement as evidence of an arrangement.  Revenue for these product sales is recognized upon
delivery to the customer, as all risks and rewards of ownership have been substantively transferred to the customer at that point.  For Celution® 800/CRS System
sales to customers who arrange for and manage the shipping process, we recognize revenue upon shipment from our facilities.  Shipping and handling costs that are
billed to our customers are classified as revenue.  The customer’s obligation to pay and the payment terms are set at the time of delivery and are not dependent on
the subsequent use or resale of our product.

For those sales that include multiple deliverables, we allocate revenue based on the relative fair values of the individual components.  When more than one
element such as product maintenance or technical support services are included in an arrangement, we allocate revenue between the elements based on each
element’s relative fair value, provided that each element meets the criteria for treatment as a separate unit of accounting.  An item is considered a separate unit of
accounting if it has value to the customer on a standalone basis and there is objective and reliable evidence of the fair value of the undelivered items.  Fair value is
generally determined based upon the price charged when the element is sold separately.  In the absence of fair value for a delivered element, we allocate reve nue
first to the fair value of the undelivered elements and allocate the residual revenue to the delivered elements.  Fair values for undelivered elements are determined
based on vendor-specific objective evidence as well as market participant quotes for similar services.  Deferred service revenue is recognized ratably over the period
the services are provided.  In the absence of fair value for an undelivered element, the arrangement is accounted for as a single unit of accounting, resulting in a
deferral of revenue recognition for delivered elements until all undelivered elements have been fulfilled.
 
Concentration of Significant Customers
 

For the three months ended March 31, 2010, our sales were concentrated in three direct customers, which in aggregate comprised 55% of our revenue
recognized for the three months ended March 31, 2010.  Asia-Pacific and North America regions accounted for 85% of our revenue recognized for the three months
ended March 31, 2010.  Additionally, two direct customers accounted for 39% of total outstanding accounts receivable as of March 31, 2010.
 
 
 

28



 
 

For the three months ended March 31, 2009, our sales were concentrated in two distributors and one direct customer, which in aggregate comprised 72% of our
revenue recognized for the three months ended March 31, 2009.  Asia-Pacific region accounted for 65% of our revenue recognized for the three months ended
March 31, 2009.
 

Additionally, one distributor and two direct customers accounted for 55% of total outstanding accounts receivable as of December 31, 2009.
 

We continuously monitor the creditworthiness of our distributors and believe our sales to diverse end customers and to diverse geographies further serve to
mitigate our exposure to credit risk.

Research and Development

We earn revenue for performing tasks under research and development agreements with both commercial enterprises, such as Olympus and Senko, and
governmental agencies like the National Institutes of Health (“NIH”).  Revenue earned under development agreements is classified as either research grant or
development revenues depending on the nature of the arrangement.  Revenues derived from reimbursement of direct out-of-pocket expenses for research costs
associated with grants are recorded as development revenues.  We record grant revenue for the gross amount of the reimbursement.  The costs associated with these
reimbursements are reflected as a component of research and development expense in our consolidated statements of operations.  Additionally, research and
development arra ngements we have with commercial enterprises such as Olympus and Senko are considered a key component of our central and ongoing
operations.  Accordingly, when recognized, the inflows from such arrangements are presented as revenues in our consolidated statements of operations.

We received funds from Olympus and Olympus-Cytori, Inc. during 2005 and 2006.   We recorded upfront fees totaling $28,311,000 as deferred revenues,
related party.  In exchange for these proceeds, we agreed to (a) provide Olympus-Cytori, Inc. an exclusive and perpetual license to our Celution® System device
technology and certain related intellectual property, and (b) provide future development contributions related to commercializing the Celution® System
platform.  The license and development services are not separable and as a result the recognition of this deferred amount requires achievement of service related
milestones, under a proportional performance methodology.  If and as such revenues are recognized, deferred revenue will be decreased.  Proportional performance
me thodology was elected due to the nature of our development obligations and efforts in support of the Joint Venture (“JV”), including product development
activities and regulatory efforts to support the commercialization of the JV products. The application of this methodology uses the achievement of R&D milestones
as outputs of value to the JV.  We received up-front, non-refundable payments in connection with these development obligations, which we have broken down into
specific R&D milestones that are definable and substantive in nature, and which will result in value to the JV when achieved.  As our research and development
efforts progress, we periodically evaluate,  and modify if necessary, the milestone points in our proportional performance model to ensure that revenue recognition
accurately reflects our best estimate of substantive value deliverable to the JV.  Revenue will be recognized as the above mentioned R&D milestones are completed.
  Of the amounts received and deferred, we recognized development revenues of $2,122,000 for the three months ended March 31, 2010.  We did not recognize any
development revenues during the three months ended March 31, 2009.  All related development costs are expensed as incurred and are included in research and
development expense on the statement of operations.

Under a Distribution Agreement with Senko, we granted to Senko an exclusive license to sell and distribute certain Thin Film products in Japan.  We have also
earned or will be entitled to earn additional payments under the Distribution Agreement based on achieving the defined research and development milestones. There
was no development revenue recognized during the three months ended March 31, 2010 and 2009.

Goodwill Impairment Testing

In late 2002, we purchased StemSource, Inc. and recognized over $4,600,000 in goodwill associated with the acquisition, of which $3,922,000 remains on our
balance sheet as of March 31, 2010.  We test this goodwill at least annually for impairment as well as when an event occurs or circumstances change such that it is
reasonably possible that impairment may exist.  The application of the goodwill impairment test involves a substantial amount of judgment.  The judgments
employed may have an effect on whether a goodwill impairment loss is recognized.

In 2009, we completed our goodwill impairment testing using a combination of an income-based approach incorporating discounted projections of estimated
future cash flows as well as a market-based approach.  We concluded that the fair value of our main reporting unit exceeded its carrying value, and that none of our
reported goodwill was impaired.  Additionally, no triggering events occurred during the three months ended March 31, 2010.
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Variable Interest Entity (Olympus-Cytori Joint Venture)

A variable interest entity, or VIE, must be consolidated by its primary beneficiary.  Evaluating whether an entity is a VIE and determining its primary
beneficiary involves significant judgment.

We concluded that the Olympus-Cytori Joint Venture was a VIE based on the following factors:

·  An entity is a VIE if it has insufficient equity to finance its activities.  We recognized that the initial cash contributed to the Joint Venture formed by
Olympus and Cytori ($30,000,000) would be completely utilized by the first quarter of 2006.  Moreover, it was highly unlikely that the Joint Venture
would be able to obtain the necessary financing from third party lenders without additional subordinated financial support – such as personal
guarantees by one or both of the Joint Venture stockholders.  Accordingly, the Joint Venture will require additional financial support from Olympus and
Cytori to finance its ongoing operations, indicating that the Joint Venture is a VIE.  In fact, we contributed $300,000 and $150,000 in the fourth quarter
of 2007 and first quarter of 2006, respectively, to fund the Jo int Venture’s ongoing operations.

·  Moreover, Olympus has a contingent put option that would, in specified circumstances, require Cytori to purchase Olympus’s interests in the Joint
Venture for a fixed amount of $22,000,000.  Accordingly, Olympus is protected in some circumstances from absorbing all expected losses in the Joint
Venture, and as such, Olympus may not be an “at-risk” equity holder, although Olympus clearly has decision rights over the operations of the Joint
Venture.

Because the Joint Venture is undercapitalized, and because one of the Joint Venture’s decision makers may be protected from losses, we have determined that
the Joint Venture is a VIE.

Significant judgment was involved in determining the primary beneficiary of the Joint Venture.   We believe that Olympus and Cytori are “de facto agents” and,
together, will absorb more than 50% of the Joint Venture’s expected losses and residual returns.  Ultimately, we concluded that Olympus, and not Cytori, was the
party most closely related with the joint venture and, hence, its primary beneficiary.  Our conclusion also considered the following factors:

·  The business operations of the Joint Venture will be most closely aligned to those of Olympus (i.e., the manufacture of devices).

·  Olympus controls the Board of Directors as well as the day-to-day operations of the Joint Venture, and therefore has the primary power to direct
activities that could significantly impact economic performance.

Had we consolidated the Joint Venture, though, there would be no effect on our net loss or shareholders’ equity at December 31, 2009 or for the year then
ended.  However, certain balance sheet and income statement captions would have been presented in a different manner.  For instance, we would not have presented
a single line item entitled investment in joint venture in our balance sheet but, instead, would have performed a line by line consolidation of each of the Joint
Venture’s accounts into our financial statements.  We reassess our conclusions regarding consolidation of the Joint Venture quarterly.

Income Taxes

Income taxes are accounted for under the asset and liability method.  Deferred tax assets and liabilities are recognized for the future tax consequences
attributable to differences between the financial statement carrying amounts of existing assets and liabilities and their respective tax bases and operating loss and tax
credit carry forwards.  Deferred tax assets and liabilities are measured using enacted tax rates expected to apply to taxable income (loss) in the years in which those
temporary differences are expected to be recovered or settled.  Due to our history of loss, a full valuation allowance was recognized against our deferred tax assets.

Recent Accounting Pronouncements

In June 2009, the Financial Accounting Standards Board (FASB) issued an update to the consolidation topic of the FASB Accounting Standards Codification
(the ASC or the Codification).  This update requires an enterprise to qualitatively assess the determination of the primary beneficiary (or “consolidator”) of a
variable interest entity, or VIE, based on whether the entity (1) has the power to direct matters that most significantly impact the activities of the VIE, and (2) has the
obligation to absorb losses or the right to receive benefits of the VIE that could potentially be significant to the VIE. Also, it changes the consideration of kick-out
rights in determining if an entity is a VIE and requires an ongoing reconsideration of the primary benefic iary. It also amends the events that trigger a reassessment
of whether an entity is a VIE. This update is effective as of the beginning of each reporting entity’s first annual reporting period that begins after November 15,
2009, interim periods within that first annual reporting period, and for interim and annual reporting periods thereafter.  The adoption of this standard did not have a
material impact on our consolidated condensed financial statements.
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In October 2009, the FASB issued an update to the revenue recognition topic of the Codification.  The update addresses the accounting for multiple-deliverable
arrangements to enable vendors to account for products or services (deliverables) separately rather than as a combined unit. This guidance establishes a selling price
hierarchy for determining the selling price of a deliverable, which is based on: (a) vendor-specific objective evidence; (b) third-party evidence; or (c) estimates. This
guidance also eliminates the residual method of allocation and requires that arrangement consideration be allocated at the inception of the arrangement to all
deliverables using the relative selling price method. In addition, this guidance significantly expands required disclosures related to a vendor’s multipl e-deliverable
revenue arrangements. The update 2009-13 is effective prospectively for revenue arrangements entered into or materially modified in fiscal years beginning on or
after June 15, 2010 and early adoption is permitted.  We are currently evaluating the impact of the adoption of this standard on our consolidated financial statements.
 

In March 2010, the Task Force reached a consensus on EITF 08-9, “Milestone Method of Revenue Recognition” that the milestone method is a valid
application of the proportional performance model for revenue recognition if the milestones are substantive and there is substantive uncertainty about whether the
milestones will be achieved.  The Task Force agreed that whether milestone is substantive is a judgment that should be made at the inception of the arrangement. 
Provided that the EITF’s consensus is ratified by the FASB, an Accounting Standard Update will be issued to update the Codification to reflect the new guidance.  If
ratified, the new guidance will be effective for interim and annual periods beginning on or after June 15, 2010.  We are currently evaluating the impact of the
adoption of this s tandard on our consolidated financial statements.

Item 3. Quantitative and Qualitative Disclosures about Market Risk

We are exposed to market risk related to fluctuations in foreign currency exchange rates.

Interest Rate Exposure

We are not subject to market risk due to fluctuations in interest rates on our long-term obligations as they bear a fixed rate of interest.  Our exposure relates primarily
to short-term investments, including funds classified as cash equivalents.  As of March 31, 2010, all excess funds were invested in money market funds and other
highly liquid investments, therefore our interest rate exposure is not considered to be material.

Foreign Currency Exchange Rate Exposure

Our exposure to market risk due to fluctuations in foreign currency exchange rates relates primarily to our activities in Europe and Japan.  Transaction gains or
losses resulting from cash balances and revenues have not been significant in the past and we are not engaged in any hedging activity in the Euro, the Yen or other
currencies.  Based on our cash balances and revenues derived from markets other than the United States for the year ended December 31, 2009, a hypothetical 10%
adverse change in the Euro or Yen against the U.S. dollar would not result in a material foreign currency exchange loss.  Consequently, we do not expect that
reductions in the value of such sales denominated in foreign currencies resulting from even a sudden or significant fluctuation in foreign exchange rates would have
a direct m aterial impact on our financial position, results of operations or cash flows.

Notwithstanding the foregoing, the indirect effect of fluctuations in interest rates and foreign currency exchange rates could have a material adverse effect on
our business, financial condition and results of operations.  For example, foreign currency exchange rate fluctuations may affect international demand for our
products.  In addition, interest rate fluctuations may affect our customers’ buying patterns.  Furthermore, interest rate and currency exchange rate fluctuations may
broadly influence the United States and foreign economies resulting in a material adverse effect on our business, financial condition and results of operations.

Under our Japanese Thin Film agreement with Senko, we would receive payments in the nature of royalties based on Senko’s net sales.  Such sales and
resulting royalties would be Yen denominated.

Item 4. Controls and Procedures

Evaluation of Disclosure Controls and Procedures

We maintain disclosure controls and procedures that are designed to ensure that information required to be disclosed in our reports filed or furnished pursuant
to the Exchange Act is recorded, processed, summarized and reported within the time periods specified in the Securities and Exchange Commission’s rules and
forms, and that such information is accumulated and communicated to our management, including our Chief Executive Officer and Chief Financial Officer, as
appropriate, to allow for timely decisions regarding required disclosure.  In designing and evaluating the disclosure controls and procedures, management recognizes
that any controls and procedures, no matter how well designed and operated, can provide only reasonable assurance of achieving the desired control objectives, and
management necessarily is required to apply its judgment in evaluating the cost-benefit relationship of possible controls and procedures.
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As required by Rule 13a-15(b) under the Exchange Act, we carried out an evaluation, under the supervision and with the participation of our management,

including our Chief Executive Officer and Chief Financial Officer, of the effectiveness of the design and operation of our disclosure controls and procedures as of
the end of the period covered by this Quarterly Report of Form 10-Q.  Based on the foregoing, our Chief Executive Officer and Chief Financial Officer concluded
that our disclosure controls and procedures were effective and were operating at a reasonable assurance level as of March 31, 2010.

Changes in Internal Control over Financial Reporting

There has been no change in our internal control over financial reporting during the quarter ended March 31, 2010 that have materially affected, or are
reasonably likely to materially affect, our internal control over financial reporting.

PART II. OTHER INFORMATION

Item 1. Legal Proceedings

From time to time, we have been involved in routine litigation incidental to the conduct of our business. As of March 31, 2010, we were not a party to any
material legal proceeding.

Item 1A. Risk Factors

In analyzing our company, you should consider carefully the following risk factors together with all of the other information included in this quarterly report on
Form 10-Q.  Factors that could adversely affect our business, operating results, and financial condition, as well as adversely affect the value of an investment in our
common stock,  include those discussed below, as well as those discussed above in “Management’s Discussion and Analysis of Financial Condition and Results of
Operations” and elsewhere throughout this quarterly report on Form 10-Q.

We are subject to the following significant risks, among others:

We need to raise more cash in the future

We have almost always had negative cash flows from operations.  Our business will continue to result in a substantial requirement for research and development
expenses for several years, during which we may not be able to bring in sufficient cash and/or revenues to offset these expenses.  We will be required to raise capital
from one or more sources in the future to continue funding our operations to profitability.  We do not currently believe that our cash balance and the revenues  from
our operations will be sufficient to fund the development and marketing efforts required to reach profitability without raising additional capital from accessible
sources of financing in the future.  In addition, our loan agreement with General Electric Capital Corporation  and Silicon Valley Ba nk  requires us to maintain
certain minimum cash requirements, and if our cash reserves fall below those minimum requirements because we are not successful in obtaining additional funding,
then we could be in default under our loan agreement and subject to potential adverse remedies by the lenders (including acceleration of our debt and possible
foreclosure).  Any of these events would have a substantial and material adverse effect on our business, financial condition, results of operations, the value of our
common stock and warrants and our ability to raise capital.  There is no guarantee that adequate funds will be available when needed from additional debt or equity
financing, arrangements with distribution partners, increased results of operations, or from other sources, or on terms attractive to us.  Our inability to obtain
sufficient additional funds in the future would, at a minimum, require us to delay, scale back, or eliminate some or all of our research or pr oduct development,
manufacturing operations, clinical or regulatory activities, which could have a substantial negative effect on our results of operations and financial condition.
 
Continued turmoil in the economy could harm our business
 

Negative trends in the general economy, including trends resulting from an actual or perceived recession, tightening credit markets, increased cost of
commodities, including oil, actual or threatened military action by the United States and threats of terrorist attacks in the United States and abroad, could cause a
reduction of investment in and available funding for companies in certain industries, including ours.  Our ability to raise capital has been and may continue to be
adversely affected by current credit conditions and the downturn in the financial markets and the global economy.
 
We have never been profitable on an operational basis and expect significant operating losses for the next few years

We have incurred net operating losses in each year since we started business.  As our focus on the Celution® System platform and development of therapeutic
applications for its cellular output has increased, losses have resulted primarily from expenses associated with research and development activities and general and
administrative expenses.  While we are implementing cost reduction measures where possible, we nonetheless expect to continue operating in a loss position on a
consolidated basis and that recurring operating expenses will be at high levels for the next several years, in order to perform clinical trials, additional pre-clinical
research, product development, and marketing.  As a result of our historic losses, we have historically been, and continue to be, reliant on raising outside capital to
fund our operations as discussed in the prior risk factor.
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Our business strategy is high-risk

We are focusing our resources and efforts primarily on development of the Celution® System family of products and the therapeutic applications of its cellular
output, which requires extensive cash needs for research and development activities.  This is a high-risk strategy because there is no assurance that our products will
ever become commercially viable (commercial risk), that we will prevent other companies from depriving us of market share and profit margins by selling products
based on our inventions and developments (legal risk), that we will successfully manage a company in a new area of business (regenerative medicine) and on a
different scale than we have operated in the past (operational risk), that we will be able to achieve the desi red therapeutic results using stem and regenerative cells
(scientific risk), or that our cash resources will be adequate to develop our products until we become profitable, if ever (financial risk).  We are using our cash in one
of the riskiest industries in the economy (strategic risk).  This may make our stock an unsuitable investment for many investors.

We must keep our joint venture with Olympus operating smoothly

Our business depends in part on keeping our Joint Venture collaboration with Olympus operating smoothly and efficiently.  We have given Olympus-Cytori,
Inc. an exclusive license to manufacture future generation Celution® System devices.  If Olympus-Cytori, Inc. does not successfully develop and manufacture these
devices, we may not be able to commercialize these devices successfully into the market.  In addition, future disruption or breakup of our relationship would be
extremely costly to our reputation, in addition to causing many serious practical problems.

We and Olympus must overcome contractual and cultural barriers.  Although our relationship is formally measured by a set of complex contracts, many aspects
of the relationship will be non-contractual and must be worked out between the parties and the responsible individuals.  The Joint Venture is intended to have a long
life, and it is difficult to maintain cooperative relationships over a long period of time in the face of various kinds of change.  Cultural differences, including
language barrier to some degree, may affect the efficiency of the relationship.

Olympus-Cytori, Inc. is 50% owned by us and 50% owned by Olympus.  By contract, each side must consent before any of a wide variety of important business
actions can occur.  This situation possesses a risk of potentially time-consuming and difficult negotiations which could at some point delay the Joint Venture from
pursuing its business strategies.

Olympus is entitled to designate the Joint Venture's chief executive officer and a majority of its board of directors, which means that day-to-day decisions which
are not subject to a contractual veto will essentially be controlled by Olympus.  In addition, Olympus-Cytori, Inc. may require more money than its current
capitalization in order to complete development and production of future generation devices.  If we are unable to help provide future financing for Olympus-Cytori,
Inc., our relative equity interest in Olympus-Cytori, Inc. may decrease.

Furthermore, under a License/Joint Development Agreement among Olympus-Cytori, Inc., Olympus, and us, Olympus will have a primary role in the
development of Olympus-Cytori, Inc.’s next generation devices.  Although Olympus has extensive experience in developing medical devices, this arrangement will
result in a reduction of our control over the development and manufacturing of the next generation devices.

We have a limited operating history; operating results and stock price can be volatile like many life science companies

Our prospects must be evaluated in light of the risks and difficulties frequently encountered by emerging companies and particularly by such companies in
rapidly evolving and technologically advanced biotech and medical device fields.  Due to limited operating history and the transition from the MacroPore
biomaterials to the regenerative medicine business, comparisons of our year-to-year operating results are not necessarily meaningful and the results for any periods
should not necessarily be relied upon as an indication of future performance.  All 2007 product revenues came from our spine and orthopedics implant product line,
which we sold in May 2007.

From time to time, we have tried to update our investors’ expectations as to our operating results by periodically announcing financial guidance.  However, we
have in the past been forced to revise or withdraw such guidance due to lack of visibility and predictability of product demand.

We are vulnerable to competition and technological change, and also to physicians’ inertia

We compete with many domestic and foreign companies in developing our technology and products, including biotechnology, medical device, and
pharmaceutical companies.  Many current and potential competitors have substantially greater financial, technological, research and development, marketing, and
personnel resources.  There is no assurance that our competitors will not succeed in developing alternative products that are more effective, easier to use, or more
economical than those which we have developed or are in the process of developing, or that would render our products obsolete and non-competitive.  In general,
we may not be able to prevent others from developing and marketing competitive products similar to ours or which perform similar functions.
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Competitors may have greater experience in developing therapies or devices, conducting clinical trials, obtaining regulatory clearances or approvals,

manufacturing and commercialization.  It is possible that competitors may obtain patent protection, approval, or clearance from the FDA or achieve
commercialization earlier than we can, any of which could have a substantial negative effect on our business.  Finally, Olympus and our other partners might pursue
parallel development of other technologies or products, which may result in a partner developing additional products competitive with ours.

We compete against cell-based therapies derived from alternate sources, such as bone marrow, umbilical cord blood and potentially embryos.  Doctors
historically are slow to adopt new technologies like ours, whatever the merits, when older technologies continue to be supported by established
providers.  Overcoming such inertia often requires very significant marketing expenditures or definitive product performance and/or pricing superiority.

We expect physicians’ inertia and skepticism to also be a significant barrier as we attempt to gain market penetration with our future products. We believe we
will need to finance lengthy time-consuming clinical studies (so as to provide convincing evidence of the medical benefit) in order to overcome this inertia and
skepticism particularly in reconstructive surgery, cell preservation, the cardiovascular area and many other indications.

Most potential applications of our technology are pre-commercialization, which subjects us to development and marketing risks

We are in a relatively early stage of the path to commercialization with many of our products.  We believe that our long-term viability and growth will depend in
large part on our ability to develop commercial quality cell processing devices and useful procedure-specific consumables, and to establish the safety and efficacy of
our therapies through clinical trials and studies.  With our Celution® System platform, we are pursuing new approaches for reconstructive surgery, preservation of
stem and regenerative cells for potential future use, therapies for cardiovascular disease, gastrointestinal disorders and spine and orthopedic conditions.  There is no
assurance that our development programs will be successfully completed or that required regulatory clearances or approvals will be obtained on a timely basis, if at
all.

There is no proven path for commercializing the Celution® System platform in a way to earn a durable profit commensurate with the medical benefit.  Although
we began to commercialize our reconstructive surgery products in Europe and certain Asian markets, and our cell banking products in Japan, Europe, and certain
Asian markets in 2008, additional market opportunities for our products and/or services are likely to be another two to four years away.

Successful development and market acceptance of our products is subject to developmental risks, including failure of inventive imagination, ineffectiveness,
lack of safety, unreliability, failure to receive necessary regulatory clearances or approvals, high commercial cost, preclusion or obsolescence resulting from third
parties’ proprietary rights or superior or equivalent products, competition from copycat products, and general economic conditions affecting purchasing
patterns.  There is no assurance that we or our partners will successfully develop and commercialize our products, or that our competitors will not develop
competing technologies that are less expensive or superior.  Failure to successfully develop and market our products would have a substantial negative effect on our
results of operations and f inancial condition.

The timing and amount of Thin Film revenues from Senko are uncertain

The sole remaining product line in our MacroPore Biosurgery segment is our Japan Thin Film business.  Our right to receive royalties from Senko, and to
recognize certain deferred revenues, depends on the timing of MHLW approval for commercialization of the product in Japan.  We have no control over this timing
and our previous expectations have not been met.  Also, even after commercialization, we will be dependent on Senko, our exclusive distributor, to drive product
sales in Japan.

We have limited manufacturing experience

We have limited experience in manufacturing the Celution® System platform or its consumables at a commercial level.  With respect to our Joint Venture,
although Olympus is a highly capable and experienced manufacturer of medical devices, there can be no guarantee that the Olympus-Cytori Joint Venture will be
able to successfully develop and manufacture the next generation Celution® System in a manner that is cost-effective or commercially viable, or that development
and manufacturing capabilities might not take much longer than currently anticipated to be ready for the market.

Although we have begun introduction of the Celution® 800 and the StemSource® 900-based Cell Bank in 2008, we cannot assure that we will be able to
manufacture sufficient numbers of such products to meet the demand, or that we will be able to overcome unforeseen manufacturing difficulties for these
sophisticated medical devices, as we await the availability of the Joint Venture next generation Celution® System.
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In the event that the Olympus-Cytori Joint Venture is not successful, Cytori may not have the resources or ability to self-manufacture sufficient numbers of

devices and consumables to meet market demand, and this failure may substantially extend the time it would take for us to bring a more advanced commercial
device to market. This makes us significantly dependant on the continued dedication and skill of Olympus for the successful development of the next generation
Celution® System.

We may not be able to protect our proprietary rights

Our success depends in part on whether we can maintain our existing patents, obtain additional patents, maintain trade secret protection, and operate without
infringing on the proprietary rights of third parties.

There can be no assurance that any of our pending patent applications will be approved or that we will develop additional proprietary products that are
patentable. There is also no assurance that any patents issued to us will not become the subject of a re-examination, will provide us with competitive advantages,
will not be challenged by any third parties, or that the patents of others will not prevent the commercialization of products incorporating our
technology.  Furthermore, there can be no guarantee that others will not independently develop similar products, duplicate any of our products, or design around our
patents.

Our commercial success will also depend, in part, on our ability to avoid infringing on patents issued to others.  If we were judicially determined to be
infringing on any third-party patent, we could be required to pay damages, alter our products or processes, obtain licenses, or cease certain activities.  If we are
required in the future to obtain any licenses from third parties for some of our products, there can be no guarantee that we would be able to do so on commercially
favorable terms, if at all.  U.S. patent applications are not immediately made public, so we might be surprised by the grant to someone else of a patent on a
technology we are actively using.  As noted above and in the case of the University of Pittsburgh lawsuit, even patents issued to us or our licensors might be judiciall
y determined to belong in full or in part to third parties.

Litigation, which would result in substantial costs to us and diversion of effort on our part, may be necessary to enforce or confirm the ownership of any patents
issued or licensed to us, or to determine the scope and validity of third-party proprietary rights.  If our competitors claim technology also claimed by us and prepare
and file patent applications in the United States of America, we may have to participate in interference proceedings declared by the U.S. Patent and Trademark
Office or a foreign patent office to determine priority of invention, which could result in substantial costs to and diversion of effort, even if the eventual outcome is
favorable to us.  Any such litigation or interference proceeding, regardless of outcome, could be expensive and time-consuming.

Successful challenges to our patents through oppositions, reexamination proceedings or interference proceedings could result in a loss of patent rights in the
relevant jurisdiction. If we are unsuccessful in actions we bring against the patents of other parties and it is determined that we infringe the patents of third-parties,
we may be subject to litigation, or otherwise prevented from commercializing potential products in the relevant jurisdiction, or may be required to obtain licenses to
those patents or develop or obtain alternative technologies, any of which could harm our business. Furthermore, if such challenges to our patent rights are not
resolved in our favor, we could be delayed or prevented from entering into new collaborations or from commercializing certain products, which could adversely
affect our business and results of operations.

Competitors or third parties may infringe our patents. We may be required to file patent infringement claims, which can be expensive and time-consuming. In
addition, in an infringement proceeding, a court may decide that a patent of ours is not valid or is unenforceable, or that the third party’s technology does not in fact
infringe upon our patents. An adverse determination of any litigation or defense proceedings could put one or more of our patents at risk of being invalidated or
interpreted narrowly and could put our related pending patent applications at risk of not issuing. Litigation may fail and, even if successful, may result in substantial
costs and be a distraction to our management. We may not be able to prevent misappropriation of our proprietary rights, particularly in countries outside the
U.S. where patent righ ts may be more difficult to enforce.  Furthermore, because of the substantial amount of discovery required in connection with intellectual
property litigation, there is a risk that some of our confidential or sensitive information could be compromised by disclosure in the event of litigation. In addition,
during the course of litigation there could be public announcements of the results of hearings, motions or other interim proceedings or developments. If securities
analysts or investors perceive these results to be negative, it could have a substantial adverse effect on the price of our common stock.

In addition to patents, which alone may not be able to protect the fundamentals of our regenerative cell business, we also rely on unpatented trade secrets and
proprietary technological expertise.  Some of our intended future cell-related therapeutic products may fit into this category.  We rely, in part, on confidentiality
agreements with our partners, employees, advisors, vendors, and consultants to protect our trade secrets and proprietary technological expertise. There can be no
guarantee that these agreements will not be breached, or that we will have adequate remedies for any breach, or that our unpatented trade secrets and proprietary
technological expertise will not otherwise become known or be independently discovered by competitors.
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Our amended regenerative cell technology license agreement with the Regents of the University of California (“UC”) which includes issued U.S. patent number

7,470,537,  contains certain developmental milestones, which if not achieved could result in the loss of exclusivity or loss of the license rights. The loss of such
rights could impact our ability to develop certain regenerative cell technology products.  Also, our power as licensee to successfully use these rights to exclude
competitors from the market is untested.

Failure to obtain or maintain patent protection, or protect trade secrets, for any reason (or third-party claims against our patents, trade secrets, or proprietary
rights, or our involvement in disputes over our patents, trade secrets, or proprietary rights, including involvement in litigation), could have a substantial negative
effect on our results of operations and financial condition.

We may not be able to protect our intellectual property in countries outside the United States

Intellectual property law outside the United States is uncertain and in many countries is currently undergoing review and revisions.  The laws of some countries
do not protect our patent and other intellectual property rights to the same extent as United States laws.  This is particularly relevant to us as most of our current
commercial product sales and clinical trials are outside of the United States.  Third parties may attempt to oppose the issuance of patents to us in foreign countries
by initiating opposition proceedings. Opposition proceedings against any of our patent filings in a foreign country could have an adverse effect on our corresponding
patents that are issued or pending in the U.S. It may be necessary or useful for us to participate in proceedings to determine the validity of our patents or our
competitors’ patents that have been issued in countries other than the U.S. This could result in substantial costs, divert our efforts and attention from other aspects of
our business, and could have a material adverse effect on our results of operations and financial condition. We currently have pending patent applications in Europe,
Australia, Japan, Canada, China, Korea, and Singapore, among others.

We and Olympus-Cytori, Inc. are subject to FDA regulation

As newly developed medical devices, the Celution® System family of products must receive regulatory clearances or approvals from the FDA and, in many
instances, from non-U.S. and state governments prior to their sale.  The Celution® System family of products is subject to stringent government regulation in the
United States by the FDA under the Federal Food, Drug and Cosmetic Act.  The FDA regulates the design/development process, clinical testing, manufacture,
safety, labeling, sale, distribution, and promotion of medical devices and drugs.  Included among these regulations are pre-market clearance and pre-market approval
requirements, design control requirements, and the Quality System Regulations/Good Manufacturing Practices.  Other statutory and regulatory requirements govern,
among other things, establishment registration and inspection, medical device listing, prohibitions against misbranding and adulteration, labeling and post-market
reporting.

The regulatory process can be lengthy, expensive, and uncertain.  Before any new medical device may be introduced to the United States of America market,
the manufacturer generally must obtain FDA clearance or approval through either the 510(k) pre-market notification process or the lengthier pre-market approval
application, or PMA, process.  It generally takes from three to 12 months from submission to obtain 510(k) pre-market clearance, although it may take
longer.  Approval of a PMA could take four or more years from the time the process is initiated.  The 510(k) and PMA processes can be expensive, uncertain, and
lengthy, and there is no guarantee of ultimate clearance or approval.  We expect that some of our future products under development as well as Olympus-Cytori’s
will be s ubject to the lengthier PMA process.  Securing FDA clearances and approvals may require the submission of extensive clinical data and supporting
information to the FDA, and there can be no guarantee of ultimate clearance or approval.  Failure to comply with applicable requirements can result in application
integrity proceedings, fines, recalls or seizures of products, injunctions, civil penalties, total or partial suspensions of production, withdrawals of existing product
approvals or clearances, refusals to approve or clear new applications or notifications, and criminal prosecution.

Medical devices are also subject to post-market reporting requirements for deaths or serious injuries when the device may have caused or contributed to the
death or serious injury, and for certain device malfunctions that would be likely to cause or contribute to a death or serious injury if the malfunction were to recur.  If
safety or effectiveness problems occur after the product reaches the market, the FDA may take steps to prevent or limit further marketing of the
product.  Additionally, the FDA actively enforces regulations prohibiting marketing and promotion of devices for indications or uses that have not been cleared or
approved by the FDA.

There can be no guarantee that we will be able to obtain the necessary 510(k) clearances or PMA approvals to market and manufacture our other products in the
United States of America for their intended use on a timely basis, if at all.  Delays in receipt of or failure to receive such clearances or approvals, the loss of
previously received clearances or approvals, or failure to comply with existing or future regulatory requirements could have a substantial negative effect on our
results of operations and financial condition.

To sell in international markets, we will be subject to regulation in foreign countries

In cooperation with our distribution partners, we intend to market our current and future products both domestically and in many foreign markets. A number of
risks are inherent in international transactions.  In order for us to market our products in Europe, Canada, Japan and certain other non-U.S. jurisdictions, we need to
obtain and maintain required regulatory approvals or clearances and must comply with extensive regulations regarding safety, manufacturing processes and
quality.  For example, we still have not obtained regulatory approval for our Thin Film products in Japan.  These regulations, including the requirements for
approvals or clearances to market, may differ from the FDA regulatory scheme.  International sales also may be limited or disrupted by political instability, price
controls , trade restrictions and changes in tariffs.  Additionally, fluctuations in currency exchange rates may adversely affect demand for our products by increasing
the price of our products in the currency of the countries in which the products are sold.
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There can be no assurance that we will obtain regulatory approvals or clearances in all of the countries where we intend to market our products, or that we will

not incur significant costs in obtaining or maintaining foreign regulatory approvals or clearances, or that we will be able to successfully commercialize current or
future products in various foreign markets.  Delays in receipt of approvals or clearances to market our products in foreign countries, failure to receive such approvals
or clearances or the future loss of previously received approvals or clearances could have a substantial negative effect on our results of operations and financial
condition.

Changing, New and/or Emerging Government Regulations

Government regulations can change without notice. Given the fact that Cytori operates in various international markets, our access to such markets could
change with little to no warning due to a change in government regulations that suddenly up-regulate our product(s) and create greater regulatory burden for our cell
therapy and cell banking technology products.

Due to the fact that there are new and emerging cell therapy and cell banking regulations that have recently been drafted and/or implemented in various
countries around the world, the application and subsequent implementation of these new and emerging regulations have little to no precedence. Therefore, the level
of complexity and stringency is not known and may vary from country to country, creating greater uncertainty for the international regulatory process.

Health Insurance Reimbursement Risks

New and emerging cell therapy and cell banking technologies, such as those provided by the Celution® System family of products, may have difficulty or
encounter significant delays in obtaining health care reimbursement in some or all countries around the world due to the  novelty of our cell therapy and cell banking
technology and subsequent lack of existing reimbursement schemes / pathways. Therefore, the creation of new reimbursement pathways may be complex and
lengthy with no assurances that such reimbursements will be successful. The lack of health insurance reimbursement or reduced or minimal reimbursement pricing
may have a significant impact on our ability to successfully sell our cell therapy and cell banking technology product(s) int o a county or region.

Market Acceptance of New Technology

New and emerging cell therapy and cell banking technologies, such as those provided by the Celution® System family of products, may have difficulty or
encounter significant delays in obtaining market acceptance in some or all countries around the world due to the novelty of our cell therapy and cell banking
technologies. Therefore, the market adoption of our cell therapy and cell banking technologies may be slow and lengthy with no assurances that significant market
adoption will be successful. The lack of market adoption or reduced or minimal market adoption of our cell therapy and cell banking technologies may have a
significant impact on our ability to successfully sell our product(s) into a country or region.

We and/or the Joint Venture have to maintain quality assurance certification and manufacturing approvals

The manufacture of our Celution® System will be, and the manufacture of any future cell-related therapeutic products would be, subject to periodic inspection
by regulatory authorities and distribution partners.  The manufacture of devices and products for human use is subject to regulation and inspection from time to time
by the FDA for compliance with the FDA’s Quality System Regulation, or QSR, requirements, as well as equivalent requirements and inspections by state and non-
U.S. regulatory authorities.  There can be no guarantee that the FDA or other authorities will not, during the course of an inspection of existing or new facilities,
identify what they consider to be deficiencies in our compliance with QSRs or other require ments and request, or seek remedial action.

Failure to comply with such regulations or a potential delay in attaining compliance may adversely affect our manufacturing activities and could result in,
among other things, injunctions, civil penalties, FDA refusal to grant pre-market approvals or clearances of future or pending product submissions, fines, recalls or
seizures of products, total or partial suspensions of production, and criminal prosecution.  There can be no assurance after such occurrences that we will be able to
obtain additional necessary regulatory approvals or clearances on a timely basis, if at all.  Delays in receipt of or failure to receive such approvals or clearances, or
the loss of previously received approvals or clearances could have a substantial negative effect on our results of operations and financial condition.
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We depend on a few key officers

Our performance is substantially dependent on the performance of our executive officers and other key scientific and sales staff, including Christopher J.
Calhoun, our Chief Executive Officer, and Marc Hedrick, MD, our President.  We rely upon them for strategic business decisions and guidance. We believe that our
future success in developing marketable products and achieving a competitive position will depend in large part upon whether we can attract and retain additional
qualified management and scientific personnel.  Competition for such personnel is intense, and there can be no assurance that we will be able to continue to attract
and retain such personnel.  The loss of the services of one or more of our executive officers or key scientific staff or the inability to attract and retain additional
personne l and develop expertise as needed could have a substantial negative effect on our results of operations and financial condition.

We may not have enough product liability insurance

The testing, manufacturing, marketing, and sale of our regenerative cell products involve an inherent risk that product liability claims will be asserted against
us, our distribution partners, or licensees.  There can be no guarantee that our clinical trial and commercial product liability insurance is adequate or will continue to
be available in sufficient amounts or at an acceptable cost, if at all.  A product liability claim, product recall, or other claim, as well as any claims for uninsured
liabilities or in excess of insured liabilities, could have a substantial negative effect on our results of operations and financial condition.  Also, well-publicized claims
could cause our stock to fall sharply, even before the merits of the claims are decided by a court.

Our charter documents contain anti-takeover provisions and we have adopted a Stockholder Rights Plan to prevent hostile takeovers

Our Amended and Restated Certificate of Incorporation and Bylaws contain certain provisions that could prevent or delay the  acquisition of the Company by
means of a tender offer, proxy contest, or otherwise.  They could discourage a third party from attempting to acquire control of Cytori, even if such events would be
beneficial to the interests of our stockholders.  Such provisions may have the effect of delaying, deferring, or preventing a change of control of Cytori and
consequently could adversely affect the market price of our shares. Also, in 2003 we adopted a Stockholder Rights Plan of the kind often referred to as a poison pill.
The purpose of the Stockholder Rights Plan is to prevent coercive takeover tactics that may otherwise be utilized in takeover attempts. The existence of such a rights
plan m ay also prevent or delay a change in control of Cytori, and this prevention or delay adversely affect the market price of our shares.

We pay no dividends

We have never paid in the past, and currently do not intend to pay any cash dividends in the foreseeable future.

Item 2. Unregistered Sales of Equity Securities and Use of Proceeds

 None

Item 3. Defaults Upon Senior Securities

 None

Item 4. (Reserved)

Item 5.  Other Information

Properties

We currently lease 91,000 square feet located at 3020 and 3030 Callan Road, San Diego, California.  The related rent agreement bears monthly rent at a rate of
$1.15 per square foot, with annual increases of 3%.  The lease term is 57 months, commencing on October 1, 2005 and expiring on June 30, 2010.  We entered into a
new lease agreement with HCP Callan Road, LLC with respect to our lease for 60,118 square feet at 3020 and 3030 Callan Road, San Diego, California on April 2,
2010.  The new lease agreement bears monthly rent at a rate of $1.75 per square foot, with annual increase of $0.05 per square foot.  The lease term is 64 months,
commencing on July 1, 2010 and expiring on October 31, 2015.  We also lease 4,027 square feet of office space located at 9-3 Otsuka 2-chome, Bunky o-ku, Tokyo,
Japan.  The agreement provides for rent at a rate of $4.38 per square foot, expiring on November 30, 2011.  We also entered into a new lease during the second
quarter of 2008 for 900 square feet of office space located at Via Gino Capponi n. 26, Florence, Italy.  The lease agreement provides for rent at a rate of $2.63 per
square foot, expiring on April 22, 2014.  Additionally, we’ve entered into several lease agreements for corporate housing for our employees on international
assignments.  For these properties, we pay an aggregate of approximately $148,000 in rent per month.
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Staff

As of March 31, 2010, we had 102 employees, including part-time and full-time employees.  These employees are comprised of 15 employees in
manufacturing, 34 employees in research and development, 26 employees in sales and marketing and 27 employees in management and finance and
administration.  From time to time, we also employ independent contractors to support our operations.  Our employees are not represented by any collective
bargaining unit and we have never experienced an organized work stoppage.
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Item 6.  Exhibits

Exhibit
No.
  

Description
 

   
10.69  Lease Agreement entered into on April 2, 2010, between HCP Callan Rd, LLC. and the Company (filed herewith)
   
31.1

 
Certification of Principal Executive Officer Pursuant to Securities Exchange Act Rule 13a-14(a), as adopted pursuant to Section 302 of the Sarbanes-

Oxley Act of 2002 (filed herewith).
   
31.2

 
Certification of Principal Financial Officer Pursuant to Securities Exchange Act Rule 13a-14(a), as adopted pursuant to Section 302 of the Sarbanes-

Oxley Act of 2002 (filed herewith).
   
32.1*

 
Certifications Pursuant to 18 U.S.C. Section 1350/ Securities Exchange Act Rule 13a-14(b), as adopted pursuant to Section 906 of the Sarbanes -

Oxley Act of 2002 (filed herewith).

*      These certifications are being furnished solely to accompany this report pursuant to 18 U.S.C. 1350 and are not being filed for purposes of Section 18 of the
Securities and Exchange Act of 1934 and are not to be incorporated by reference into any filing of the Company, whether made before or after the date hereof,
regardless of any general incorporation language in such filing.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
thereunto duly authorized.

 CYTORI THERAPEUTICS, INC.
   
 By: /s/ Christopher J. Calhoun
Dated: May 6, 2010  Christopher J. Calhoun
  Chief Executive Officer
   
 By: /s/ Mark E. Saad
Dated: May 6, 2010  Mark E. Saad
  Chief Financial Officer
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TORREY PINES CORPORATE CENTER
 

LEASE
 

This Lease (the "Lease"), dated as of the date set forth in Section 1 of the Summary of Basic Lease Information (the "Summary"), below, is made by and
between HCP CALLAN ROAD, LLC, a Delaware limited liability company ("Landlord"), and CYTORI THERAPEUTICS, INC., a Delaware corporation
("Tenant").
 

SUMMARY OF BASIC LEASE INFORMATION

 
TERMS OF LEASE DESCRIPTION
1.           Date: February 26, 2010
2.Premises
(Article 1).

 

2.1           Building: Torrey Pines Corporate Center
3020/3030 Callan Road
San Diego, California 92121

2.2           Premises: Approximately 60,118 rentable square feet of space located on the first (1st),
second (2nd) and third (3rd) floors of the Building and commonly known as Suites
100, 200, and 300, as further set forth in Exhibit A to the this Lease.

3.Lease Term
(Article 2).

 

3.1           Length of Term: Five (5) years and four (4) months.
3.2Lease Commencement
Date:

 
July 1, 2010.

3.3           Lease Expiration Date: October 31, 2015.
4.           Base Rent (Article 3):  

Period During
Lease Term

 
 
 

Annualized
Base Rent

 
 

Monthly
Installment

of Base Rent

 
Monthly Base

Rent
per Rentable
Square Foot

July 1, 2010 -
October 31, 2011* $1,262,478.00* $105,206.50* $1.75

November 1, 2011 -
October 31, 2012 $1,298,548.80 $108,212.40 $1.80

November 1, 2012 -
October 31, 2013 $1,334,619.60 $111,218.30 $1.85

November 1, 2013 -
October 31, 2014 $1,370,690.40 $114,224.20 $1.90

November 1, 2014 -
October 31, 2015 $1,406,761.20 $117,230.10 $1.95
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*  Subject to abatement of Base Rent for the first four (4) calendar months of the Lease Term, pursuant to the terms of Section 3.2, below.
5.Tenant Improvement Allowance (Exhibit B): $300,590.00, based on $5.00 per rentable square foot of the Premises.
6.Tenant's Share
(Article 4):

 
67.081%.

7.Permitted Use
(Article 5):

 
The Premises shall be used only for general office, research and development,
engineering, laboratory, medical device manufacturing, prototype machine shop,
storage and/or warehouse uses, including, but not limited to, administrative
offices and other lawful uses reasonably related to or incidental to such specified
uses, all (i) consistent with comparable life sciences projects in the Torrey Pines,
California area ("Comparable Life Sciences Projects"), and (ii) in compliance
with, and subject to, applicable laws and the terms of this Lease.

8.Letter of Credit
(Article 21):

 
$350,000.00.

9.Parking Space Ratio
(Article 28):

 
Two and 8/10 (2.8) unreserved parking spaces for every 1,000 rentable square feet
of the Premises, of which, subject to the terms of Article 28 of the Lease.

10.Address of Tenant
(Section 29.18):

 
Cytori Therapeutics, Inc.
3020 Callan Road
San Diego, California 92121
Attention:  Mr. Mark Saad, CFO
Fax:  (858) 450-4335
 
and
 
Cytori Therapeutics, Inc.
3020 Callan Road
San Diego, California 92121
Attention:  In-House Counsel
Fax:  (858) 450-4355
 
(Prior to and after the Lease Commencement Date)
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11.Address of Landlord
(Section 29.18):

 
See Section 29.18 of the Lease.

12.Broker(s)
(Section 29.24):

 
Irving Hughes
655 W. Broadway, Suite 1650
San Diego, CA 92101
Attention:  Mr. David Marino
and
Cushman & Wakefield of San Diego, Inc.
4435 Eastgate Mall, Suite 200
San Diego, CA 92121
Attention:  Mr. Greg Bisconti
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ARTICLE 1                      
 

 
PREMISES, BUILDING, PROJECT, AND COMMON AREAS

 
1.1 Premises, Building, Project and Common Areas.

 
1.1.1 The Premises.  Landlord hereby leases to Tenant and Tenant hereby leases from Landlord the premises set forth in Section 2.2 of the

Summary (the "Premises").  The outline of the Premises is set forth in Exhibit A attached hereto and each floor or floors of the Premises has the number of rentable
square feet as set forth in Section 2.2 of the Summary.  The outline of the Premises, the "Building" and the "Project," as those terms are defined in Section 1.1.2
below, are further depicted on the Site Plan attached hereto as Exhibit A-1.  The remaining portion of the "Building", as that term is defined in Section 1.1.2, below
(which is not included in the Premises) comprised of approximately 29,502 rentable square feet shall be referred to herein as the "Remaining Premises".  The
parties hereto agree that the lease of the Premises is upon and subject to the terms, covenants and conditions herein set forth, and Tenant covenants as a material part
of the consideration for this Lease to keep and perform each and all of such terms, covenants and conditions by it to be kept and performed and that this Lease is
made upon the condition of such performance.  The parties hereto hereby acknowledge that the purpose of Exhibit A is to show the approximate location of the
Premises in the Building only, and such Exhibit is not meant to constitute an agreement, representation or warranty as to the construction of the Premises, the precise
area thereof or the specific location of the "Common Areas," as that term is defined in Section 1.1.3, below, or the elements thereof or of the accessways to the
Premises or the "Project," as that term is defined in Section 1.1.2, below.  Landlord and Tenant acknowledge that Tenant has been occupying the Premises pursuant
to that certain Sublease (the "Sublease Agreement") dated as of May 24, 2005, by and between Biogen Idec Inc., a Delaware corporation ("Master Tenant"), and
Tenant (formerly known as Macropore Biosurgery, Inc., a Delaware corporation), and, therefore, except as specifically set forth in this Lease and in the Tenant Work
Letter attached hereto as Exhibit B (the "Tenant Work Letter"), Tenant shall continue to accept the Premises in its presently existing, "as is" condition, and
Landlord shall not be obligated to provide or pay for any improvement work or services related to the improvement of the Premises.  Tenant also acknowledges that
neither Landlord nor any agent of Landlord has made any representation or warranty regarding the condition of the Premises, the Building or the Project or with
respect to the suitability of any of the foregoing for the conduct of Tenant's business, except as specifically set forth in this Lease and the Tenant Work Letter.  The
taking of possession of the Premises by Tenant shall conclusively establish that the Premises and the Building were at such time in good and sanitary order,
condition and repair.
 

1.1.2 The Building and The Project.  The Premises are a part of the building set forth in Section 2.1 of the Summary (the "Building").  The
Building is part of an office project currently known as "Torrey Pines Corporate Center."  The term "Project," as used in this Lease, shall mean (i) the Building and
the Common Areas, (ii) the land (which is improved with landscaping, parking facilities and other improvements) upon which the Building and the Common Areas
are located, and (iii) at Landlord's discretion, any additional real property, areas, land, buildings or other improvements (the "Additional Property") added thereto
outside of the Project, provided that in no event shall the addition of any such Additional Property materially increase the costs payable by Tenant, or other
obligations of Tenant under, this Lease.
 

1.1.3 Common Areas.  Tenant shall have the non-exclusive right to use in common with other tenants in the Project, and subject to the rules
and regulations referred to in Article 5 of this Lease, those portions of the Project which are provided, from time to time, for use in common by Landlord, Tenant
and any other tenants of the Project (such areas, together with such other portions of the Project designated by Landlord, in its discretion, including certain areas
designated for the exclusive use of certain tenants, or to be shared by Landlord and certain ten ants, are collectively referred to herein as the "Common
Areas").  The Common Areas shall consist of the "Project Common Areas" and the "Building Common Areas."  The term "Project Common Areas," as used in
this Lease, shall mean the portion of the Project designated as such by Landlord.  The term "Building Common Areas," as used in this Lease, shall mean the
portions of the Common Areas located within the Building designated as such by Landlord.  The manner in which the Common Areas are maintained and operated
shall be at the sole discretion of Landlord (but shall be consistent with Comparable Life Sciences Projects), and the use thereof shall be subject to such rules,
regulations and restricti ons as Landlord may reasonably make for all of the tenants of the Building from time to time.  Landlord reserves the right to close
temporarily, make alterations or additions to, or change the location of elements of the Project and the Common Areas.
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1.1.4 Conversion of Building to Multi-Tenant Use; Project Amenities.  Notwithstanding any term or provision in this Lease to the contrary,

Tenant acknowledges that, in connection with this Lease, the Building shall be converted from single tenant to multi-tenant use, and in connection therewith,
Landlord shall construct, modify, and/or create new Building Common Areas (the "New Building Common Areas").  Tenant acknowledges that such construction
may result in levels of noise, dust, obstruction of access, etc. which are in excess of that present in a fully co nstructed project.  Tenant hereby waives any and all
rent offsets or claims of constructive eviction which may arise in connection with such construction, provided such construction is completed expeditiously and
provided Landlord uses commercially reasonable efforts to minimize interference with Tenant's use of the Premises and such construction is completed within six
(6) months from the date such construction commences.  The construction of the New Building Common Areas shall commence on or after the Lease
Commencement Date, provided, however, that if Landlord enters into a new lease with a "New Tenant", as that term is defined in Section 1.3, below, then the
construction of the New Building Common Areas shall commence on or after the New Tenant's execution of its lease.  Landlord and Tenant hereby acknowledge
and agree that the Building currently contains, and will continue to contain throughout the Lease Term, a café, a fitness center, a recreation/meeting room, and a
multi-tenant server room (collectively, the "Amenities"); provided, however, Landlord specifically reserves the right to change the size, configuration, design,
layout, location and all other aspects of the Amenities at any time and Tenant acknowledges and agrees that Landlord may, without incurring any liability to Tenant
and without any abatement of Rent under this Lease, from time to time, temporarily close or restrict access to the Amenities for purposes of permitting or facilitating
any such relocation, construction, alteration or improvements, provided that any temporary restrictions on Tenant's access to the server room or server functionality
shall be on terms mutually and reasonably agreed upon by Landlord and Tenant and Landlord shall use reasonable efforts to minimize any disruptions of server use
during weekdays.  Any costs in connection with this Section 1.1.4 shall be at Landlord's sole expense, including, but not limited to, changes to the access, lobby or
building systems (including electrical demising and HVAC zoning), as determined by Landlord in order to market and lease the vacant suite(s) to one or more
tenants, and such costs shall be excluded from "Operating Expenses", as that term is defined in Section 4.2.4, below.
 

1.2 Verification of Rentable Square Feet of Premises and Building.  For purposes of this Lease, "rentable square feet" in the Premises and the
Building, as the case may be, shall be calculated pursuant to Landlord's then current method for measuring rentable square footage.  Landlord and Tenant hereby
stipulate and agree that the rentable area of the Premises is as set forth in Section 2.2 of the Summary.  Notwithstanding the foregoing, if Landlord, at its option, re-
measures the Premises in connection with a re-measurement of the Building to determine the exact amount of rentable area contained therein pursuant to Landlord's
then current method for measuring rentable square footage, or if the rentable area of the Premises and/or the Building shall hereafter change due to subsequent
alterations and/or other modifications to the Premises and/or the Building, then the rentable area of the Premises and/or the Building, as the case may be, shall be
appropriately adjusted as of the date of such re-measurement or such alteration and/or other modification, based upon the written verification by Landlord's space
planner of such revised rentable area.  In the event of any such adjustment to the rentable area of the Premises and/or the Building, all amounts, percentages and
figures appearing or referred to in this Lease based upon such rentable area (including, without limitation, the amounts of the "Rent" and the "Security Deposit," as
those terms are defined in Article 4 and Article 21 of this Lease, respectively, and "Tenant's Share," as that term is defined in Section 4.2.6 of this Lease) shall be
modified in accordance with such determination; provided, however, if any such adjustment to the rentable area of the Premises and/or the Building results from a
re-measurement thereof conducted at Landlord's option, then, notwithstanding anything to the contrary contained in this Section 1.2, "Base Rent," as defined in
Article 3 of this Lease, shall not be modified in accordance with such determination.
 

1.3 Remaining Premises.  Tenant hereby acknowledges and agrees that Tenant shall surrender the Remaining Premises to Landlord on the Lease
Commencement Date.  Notwithstanding any term or provision to the contrary contained in this Lease, Tenant shall cooperate with Landlord's efforts to market the
Remaining Premises to a third party (a "New Tenant") by providing reasonable access to the Building during business hours prior to the Lease Commencement
Date.
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1.4 Right of First Offer.  Landlord hereby grants to the originally named Tenant herein ("Original Tenant") an ongoing right of first offer with respect
to all (but not a portion of) the remaining space in the Building (the "First Offer Space"), provided such First Offer Space is "available for lease."  The First Offer
Space shall not be deemed "available for lease" in the event that Landlord has (i) entered into a signed letter of intent to lease or (ii) commenced drafting an initial
draft of a lease for all or any portion of such First Offer Space.  If Landlord enters into any lease of the First Offer Space ("Third Party Lease") with a third party
("Third Party Tenant"), Tenant's rights under this Section 1.4 shall be subordinate to the rights of the tenant under the Third Party Lease with respect to the space
leased and encumbered pursuant to the provisions of the Third Party Lease, all extensions and renewals thereof, all expansion options and all right of first offer
expansions contained therein.  Tenant's right of first offer shall be on the terms and conditions set forth in this Section 1.4.
 

1.4.1 Procedure for Lease.
 

1.4.1.1 Procedure for Offer.  Tenant, at Tenant's option, may notify Landlord not more than once in any calendar year, if Tenant is
interested in leasing the First Offer Space (a "First Offer Interest Notice") .  Within ten (10) business days following Landlord's receipt of a First Offer Interest
Notice, Landlord shall notify Tenant (a "First Offer Notice") if the First Offer Space is available for lease to third parties.  The First Offer Notice shall describe the
lease term, rent and other fundamental economic terms and conditions upon which Landlord proposes to lease such First Offer Space to Tenant.
 

1.4.1.2 Procedure for Acceptance.  If Tenant wishes to exercise its right of first offer with respect to the First Offer Space, then within
three (3) business days of delivery of such First Offer Notice to Tenant, Tenant shall deliver notice to Landlord (the "First Offer Exercise Notice") of Tenant's
intention to exercise its right of first offer with respect to the entire First Offer Space upon the terms and conditions set forth in Section 1.4.1.2.1 or 1.4.1.2.2, below,
as applicable.  If Tenant timely exercises its right of first offer as set forth herein, Landlord and Tenant shall, within five (5) business days after Landlord's receipt of
Tenant's notice, meet and discuss the lease of the First Offer Space from Landlord to Tenant (the "First Offer Meeting").  If Landlord and Tenant do not reach
agreement as to the material economic terms of the lease of such First Offer Space within five (5) business days after the First Offer Meeting, then Landlord, in its
sole and absolute discretion, shall have the right to terminate negotiations with Tenant and to lease the First Offer Space to anyone whom Landlord desires on any
terms which Landlord desires.  Notwithstanding anything to the contrary contained herein, Tenant must elect to exercise its right of first offer, if at all, with respect
to all of the Fi rst Offer Space, and Tenant may not elect to lease only a portion thereof.  If Tenant does not exercise its right of first offer with respect to the First
Offer Space or if Tenant fails to respond to a First Offer Notice within three (3) business days of receipt thereof, then Tenant's right of first offer as set forth in this
Section 1.4 shall terminate.
 

1.4.1.2.1 Notwithstanding any provision to the contrary contained herein, to the extent the First Offer Exercise Notice is
delivered by Tenant on or before the Lease Commencement Date (pursuant to the procedure set forth in this Section 1.4.1.2) (the "Lease Commencement
Deadline"), Tenant shall lease the applicable First Offer Space on the same economic terms per rentable square foot as is applicable to, and on a coterminous basis
with, the Premises then leased by Tenant (i.e., upon the economic terms set forth in this Lease except as otherwise set forth bel ow in this paragraph).  Accordingly,
in the event Tenant exercises its right of first offer with respect to the First Offer Space, appropriate adjustments shall be made to the provisions of this Lease to
expand the square footage of the Premises, expand the number of parking spaces available for Tenant's use, increase the amount of Base Rent due and owing under
this Lease, increase the Security Deposit and Tenant's Share, and Tenant shall be entitled to an improvement allowance equal to Five and 00/100 Dollars ($5.00) per
rentable square foot of the First Offer Space multiplied by a fraction, the numerator of which shall be the number of months in the term of Tenant's lease of the First
Offer Space, and the denominator of which shall be sixty-four (64); provided, however, and notwithstanding any provision to the contrary contained herein, all other
terms, covenants and conditions of this Lease shall remain unmodified as a result of the addition of such First Offer Space, and shall apply as if the F irst Offer
Space had been part of the original Premises which Tenant agreed to lease upon the mutual execution and delivery of this Lease by Landlord and
Tenant.  Notwithstanding any term or provision to the contrary contained in this Lease, Landlord hereby agrees the First Offer Space is and shall remain "available
for lease" up to the Lease Commencement Date.
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1.4.1.2.2 To the extent the First Offer Exercise Notice is delivered by Tenant at any time following the Lease Commencement
Deadline (pursuant to the procedure set forth in this Section 1.4.1.2), Tenant shall lease the applicable First Offer Space at the rent and upon the other fundamental
terms and conditions as determined during the First Offer Meeting, including, but not limited to any rental concessions and/or improvement allowances.
 

1.4.2 Termination of Right of First Offer.  The rights contained in this Section 1.4 shall be personal to Original Tenant, and may only be
exercised by Original Tenant (and not by any assignee, sublessee or other "Transferee," as that term is defined in Section 14.1 of this Lease, of Tenant's interest in
this Lease) if Original Tenant occupies the entire Premises.  The right of first offer granted herein shall terminate upon the failure by Tenant to exercise its right of
first offer following its receipt of a First Offer Notice.  Tenant shall not have the right to lease the First Offer Space, as provided in this Section 1.4, if, as of the date
of the attempted exercise of any right of first offer by Tenant, or as of the scheduled date of delivery of such First Offer Space to Tenant, Tenant is in default under
this Lease or Tenant has previously been in default under this Lease more than once.
 

ARTICLE 2                      
 

 
LEASE TERM; OPTION TERM

 
2.1 Lease Term.  The terms and provisions of this Lease shall be effective as of the date of this Lease.  The term of this Lease (the "Lease Term") shall

be as set forth in Section 3.1 of the Summary, shall commence on the date set forth in Section 3.2 of the Summary (the "Lease Commencement Date"), and shall
terminate on the date set forth in Section 3.3 of the Summary (the "Lease Expiration Date") unless this Lease is sooner terminated as hereinafter provided.  For
purposes of this Lease, the term "Lease Year" shall mean each consecutive twelve (12) month period during the Lease Term.  At any time during the Lease Term,
Landlord may deliver to Tenant a notice in the form as set forth in Exhibit C, attached hereto, as a confirmation only of the information set forth therein, which
Tenant shall execute and return to Landlord within five (5) business days of receipt thereof.
 

2.2 Option Term.
 

2.2.1 Option Right.  Landlord hereby grants to the originally named Tenant herein (the "Original Tenant"), and any "Permitted Transferee," as
such terms are defined in Sections 14.8, below, and any other assignee of Tenant's entire interest in the Lease that is approved by Landlord pursuant to Article 14,
below (an "Approved Assignee"), one (1) option to extend the Lease Term for a period of five (5) years (the “Option Term”).  The option to extend shall be
exercisable only by notice delivered by Tenant to Landlord as provided in Section 2.2.3, below, provided that, as of the date of delivery of such notice, Tenant is not
in default under this Lease.  Upon the proper exercise of the option to extend, and provided that, as of the end of the  initial Lease Term, Tenant is not in default
under this Lease (beyond the expiration of any applicable notice and cure period expressly set forth in this Lease), the Lease Term shall be extended for a period of
five (5) years.  The rights contained in this Section 2.2 shall be personal to the originally named tenant herein (the "Original Tenant"), any Pe rmitted Transferee,
and any Approved Assignee (but not any sublessee or other “Transferee,” as that term is defined in Section 14.1, below, of Tenant’s interest in this Lease).  In the
event that Tenant fails to timely and appropriately exercise its option to extend in accordance with the terms of this Section 2.2, then the option to extend granted to
Tenant pursuant to the terms of this Section 2.2 shall automatically terminate and shall be of no further force or effect.
 

2.2.2 Option Rent.  The Base Rent payable by Tenant during the first (1st) year of the Option Term (the "Option Rent") shall be equal to the
greater of (i) one hundred three and one-half percent (103.5%) of the Base Rent payable by Tenant as of the expiration of the initial Lease Term, and (ii) the
"Market Rent," applicable to the Premises during the Option Term.  After the first (1st) year of the Option Term, the Base Rent payable by Tenant shall be
increased annually to equal one hundred three and one-half percent (103.5%) of the Base Rent payable by Tenant during the prior year of the Option Term.  The
"Market Rent" shall be equal to the average monthly annual rent (including additional rent and considering any “base year” or “expense stop” applicable thereto),
including all escalations, at which tenants (pursuant to leases consummated within the twelve (12) month period preceding the first day of such option term), are
leasing non-sublease, non-encumbered, non-equity space which contains not less than 25,000 rentable square feet of space or more than 75,000 rentable square feet
of space,
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for a comparable office/laboratory use, for a comparable lease term, in an arm's length transaction, which comparable space is located in the

Building and in comparable class A life sciences buildings (the "Comparable Buildings") located with in the Torrey Pines market area (transactions satisfying the
foregoing criteria shall be known as the "Comparable Transactions"), taking into consideration only the following concessions (the "Concessions"):  (a) rental
abatement concessions, if any, being granted such tenants in connection with such comparable space; (b) tenant improvements or allowances provided or to be
provided for such comparable space, taking into account, and deducting the value of, the existing im provements in the Premises, such value to be based upon the
age, quality and layout of the improvements and the extent to which the same can be utilized by Tenant based upon the fact the precise tenant improvements existing
in the Premises are specifically suitable to Tenant; and (c) other reasonable monetary concessions being granted such tenants in connection with such comparable
space; provided, however, that in calculating the Market Rent, no consideration shall be given to (i) the fact that Landlord is or is not required to pay a real estate
brokerage commission in connection with Tenant's exercise of its right to extend the Lease Term, or the fact that landlords are or are not paying real estate brokerage
commissions in connection with such comparable space, and (ii) any period of rental abatement, if any, granted to tenants in Comparable Transactions in connection
with the design, permitting and construction of tenant improvements in such comparable spaces.  The Market Rent shall additi onally include a determination as to
whether, and if so to what extent, Tenant must provide Landlord with financial security, such as a letter of credit or guaranty, for Tenant's Rent obligations in
connection with Tenant's lease of the Premises during the Option Term.  Such determination shall be made by reviewing the extent of financial security then
generally being imposed in Comparable Transactions from tenants of comparable financial condition and credit history to the then existing financial condition and
credit history of Tenant (with appropriate adjustments to account for differences in the then-existing financial condition of Tenant and such other tenants).  If
Concessions given in Comparable Transactions are taken into consideration in determining the Market Rent for any extended term hereunder, Landlord may, at
Landlord’s sole option, elect to adjust the rental rate component of the Market Rent to be an effective rental rate which takes into consideration the total dollar value
of the Concessions (in which case the Concessions evidenced in the effective rental rate shall not be granted to Tenant), or it may grant such Concessions to Tenant.
 

2.2.3 Exercise of Option.  The option contained in this Section 2.2 shall be exercised by Tenant, if at all, only in the following manner:  Tenant
shall deliver written notice (the "Option Exercise Notice") to Landlord not more than eighteen (18) months nor less than twelve (12) months prior to the expiration
of the initial Lease Term, stating that Tenant is irrevocably exercising its option.
 

2.2.4 Determination of Option Rent.  In the event Tenant timely and appropriately exercises its option to extend the Lease Term, Landlord
shall notify Tenant of Landlord's determination of the Option Rent on or before the Lease Expiration Date.  If Tenant, on or before the date which is thirty (30) days
following the date upon which Tenant receives Landlord's determination of the Option Rent, in good faith objects to Landlord's determination of the Option Rent,
then Landlord and Tenant shall attempt to agree upon the Option Rent using their best good-faith efforts.  If Landlord and Tenant fail to r each agreement within
thirty (30) days following Tenant's objection to the Option Rent (the "Outside Agreement Date"), then each party shall thereafter make a separate determination of
the Option Rent, within five (5) business days of Landlord's receipt of Tenant's Arbitration Notice, and such determinations shall be submitted to arbitration in
accordance with Sections 2.2.4.1 through 2.2.4.4, below.  If Tenant fails to object to Landlord's determination of the Option Rent within the time period set forth
herein, then Tenant shall be deemed to have accepted Landlord's determination of Option Rent.
 

2.2.4.1  Landlord and Tenant shall each appoint one arbitrator who shall be, at the option of the appointing party an MAI appraiser, a real
estate broker, or real estate attorney, who shall have been active over the five (5) year period ending on the date of such appointment in the leasing or appraisal, as
the case may be, of life science properties in Torrey Pines and the surrounding commercial area.  Each such arbitrator shall be appointed within twenty (20) days
after the Outside Agreement Date.  Landlord and Tenant may consult with their selected arbitrators prior to appointment and may select an arbitrator who is
favorable to their respective positions.  The arbitrators so selected by Landlord and Tenant shall be deemed "Advocate Arbitrators ."
 

2.2.4.2  The two (2) Advocate Arbitrators so appointed shall be specifically required pursuant to an engagement letter within ten (10)
days of the date of the appointment of the last appointed Advocate Arbitrator to agree upon and appoint a third arbitrator ("Neutral Arbitrator") who shall be
qualified under the same criteria set forth hereinabove for qualification of the two Advocate Arbitrators, except that neither the Landlord or Tenant or either parties'
Advocate Arbitrator may, directly or indirectly, consult with the Neutral Arbitrator prior or subsequent to his or her appointment.  The Neutral Arbitrator shall be
retained via an engagement letter jointly prepared by Landlord's counsel and Tenant’s counsel.
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2.2.4.3  The three arbitrators shall, within thirty (30) days of the appointment of the Neutral Arbitrator, reach a decision as to whether the

parties shall use Landlord's or Tenant's submitted Option Rent, and shall notify Landlord and Tenant thereof.  The determination of the arbitrators shall be limited
solely to the issue of whether Landlord's or Tenant's submitted Option Rent is the closest to the actual Option Rent, taking into account the requirements of
Section 2.2.2 of this Lease, as determined by the arbitrators.
 

2.2.4.4  The decision of the majority of the three arbitrators shall be binding upon Landlord and Tenant.
 

2.2.4.5  If either Landlord or Tenant fails to appoint an Advocate Arbitrator within twenty (20) days after the Outside Agreement Date,
then either party may petition the presiding judge of the Superior Court of San Diego County to appoint such Advocate Arbitrator subject to the criteria in
Section 2.2.4.1 of this Lease, or if he or she refuses to act, either party may petition any judge having jurisdiction over the parties to appoint such Advocate
Arbitrator.
 

2.2.4.6  If the two (2) Advocate Arbitrators fail to agree upon and appoint the Neutral Arbitrator within ten (10) business days after the
appointment of the last appointed Advocate Arbitrator, then either party may petition the presiding judge of the Superior Court of San Diego County to appoint the
Neutral Arbitrator, subject to criteria in Section 2.2.4.2 of this Lease, or if he or she refuses to act, either party may petition any judge having jurisdiction over the
parties to appoint such arbitrator.
 

2.2.4.7  The cost of the arbitration shall be paid by Landlord and Tenant equally.
 

2.2.4.8                      In the event that the Option Rent shall not have been determined pursuant to the terms hereof prior to the
commencement of the Option Term, Tenant shall be required to pay as Option Rent, an amount equal to 103.5% of the Base Rent payable by Tenant as of the
expiration of the initial Lease Term, and upon the final determination of the Option Rent, the payments made by Tenant shall be reconciled with the actual amounts
of Option Rent due, and the appropriate party shall make any corresponding payment to the other party.
 

ARTICLE 3                      
 

 
BASE RENT

 
3.1 In General.  Tenant shall pay, without prior notice or demand, to Landlord or Landlord's agent at the management office of the Project, or, at

Landlord's option, at such other place as Landlord may from time to time designate in writing, by a check for currency which, at the time of payment, is legal tender
for private or public debts in the United States of America, base rent ("Base Rent") as set forth in Section 4 of the Summary, payable in equal monthly installments
as set forth in Section 4 of the Summary  in advance on or before the first day of each and every calendar month during the Lease Term, without any setoff or
deduction whatsoever.  The Base Rent for the first full month of the Lease Term which occurs after the expiration of any free rent period shall be paid at the time of
Tenant's execution of this Lease.  If any Rent payment date (including the Lease Commencement Date) falls on a day of the month other than the first day of such
month or if any payment of Rent is for a period which is shorter than one month, the Rent for any fractional month shall accrue on a daily basis for the period from
the date such payment is due to the end of such calendar month or to the end of the Lease Term at a rate per day which is equal to 1/365 of the applicable annual
Rent.  All other payments or adjustments required to be made under the terms of this Lease that require proration on a time ba sis shall be prorated on the same
basis.
 

3.2 Abated Base Rent.  Provided that Tenant is not then in default under the Lease, as amended, beyond any applicable notice and cure period, then
during the first four (4) months of the Lease Term (each, a “Rent Abatement Period”), Tenant shall not be obligated to pay any Base Rent attributable to the
Premises (the “Rent Abatement”).  Tenant acknowledges and agrees that the foregoing Rent Abatement has been granted to Tenant as additional consideration for
entering into thi s Lease, and for agreeing to pay the Rent and performing the terms and conditions otherwise required under the Lease.  If Tenant shall be in default
under this Lease, as amended, and shall fail to cure such default within any applicable notice and cure period, then Landlord may at its option, by notice to Tenant,
and in addition to any other remedies Landlord may have under the Lease, require  that (i) the dollar amount of the unapplied portion of the Rent Abatement as of
such default shall be converted to a credit to be applied to the Base Rent applicable at the end of the Lease Term, and (ii) Tenant shall immediately be obligated to
begin paying Base Rent for the Premises in full.
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ARTICLE 4                      

 

 
ADDITIONAL RENT

 
4.1 General Terms.  In addition to paying the Base Rent specified in Article 3 of this Lease, Tenant shall pay "Tenant's Share" of the annual "Direct

Expenses," as those terms are defined in Sections 4.2.6 and 4.2.2 of this Lease, respectively.  Such payments by Tenant, together with any and all other amounts
payable by Tenant to Landlord pursuant to the terms of this Lease, are hereinafter collectively referred to as the "Additional Rent", and the Base Rent and the
Additional Rent are herein collectively referred to as "Rent."  All amounts due under this Article 4 as Additional Rent shall be payable for the same periods and in
the same manner as the Base Rent.  Without limitation on other obligations of Tenant which survive the expiration of the Lease Term, the obligations of Tenant to
pay the Additional Rent provided for in this Article 4 shall survive the expiration of the Lease Term.
 

4.2 Definitions of Key Terms Relating to Additional Rent.  As used in this Article 4, the following terms shall have the meanings hereinafter set forth:
 

4.2.1 [Intentionally Deleted.]
 

4.2.2 "Direct Expenses" shall mean "Operating Expenses" and "Tax Expenses."
 

4.2.3 "Expense Year" shall mean each calendar year in which any portion of the Lease Term falls, through and including the calendar year in
which the Lease Term expires, provided that Landlord, upon notice to Tenant, may change the Expense Year from time to time to any other twelve (12) consecutive
month period, and, in the event of any such change, Tenant's Share of Direct Expenses shall be equitably adjusted for any Expense Year involved in any such
change.
 

4.2.4 "Operating Expenses" shall mean all expenses, costs and amounts of every kind and nature which Landlord pays or accrues during any
Expense Year because of or in connection with the ownership, management, maintenance, security, repair, or operation of the Project, or any portion thereof,
pursuant to sound real estate management and accounting principles, consistently applied and consistent with the practices of institutional landlords of Comparable
Buildings.  Without limiting the generality of the foregoing, Operating Expenses shall specifically include any and all of the following:  (i) the cost of supplying all
utilities, the cost of operating, repair ing and maintaining the utility, telephone, mechanical, sanitary, storm drainage, and elevator systems, and the cost of
maintenance and service contracts in connection therewith; (ii) the cost of licenses, certificates, permits and inspections and the cost, reasonably incurred, of
contesting any governmental enactments which may affect Operating Expenses, and the costs incurred in connection with a governmentally mandated transportation
system management program or similar program; (iii) the cost of all insurance carried by Landlord in connection with the Project as reasonably determined by
Landlord; (iv) the cost of landscaping (to the extent the same would not be considered a capital cost by the institutional landlords of Comparable Buildings),
relamping, and all supplies, tools, equipment and materials used in the operation, repair and maintenance of the Project, or any portion thereof; (v) the cost of
parking area operation, repair, restoration, and maintenance; (vi) fees and other costs, including manag ement and/or incentive fees (subject to exclusion (k), below),
reasonable consulting fees, legal fees and accounting fees, of all contractors and consultants in connection with the management, operation, maintenance and repair
of the Project; (vii) payments under any equipment rental agreements and the fair rental value of any management office space; (viii) subject to item (f), below,
wages, salaries and other compensation and benefits, including taxes levied thereon, of all persons engaged in the operation, maintenance and security of the Project;
(ix) costs under any instrument pertaining to the sharing of costs by the Project; (x) operation, repair, maintenance and replacement of all systems and equipment
and components thereof of the Project; (xi) the cost of janitorial to the Common Areas and other
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non-tenant occupied areas of the Project (i.e., other than the cost of any such janitorial services supplied to any tenant-occupied space in the

Project), alarm, security and other services, replacement of wall and floor coverings, ceiling tiles and fixtures in common areas, maintenance and/or repair of curbs
and walkways, and roofs; (xii) amortization (including interest on the unamortized cost) over the reasonable useful life of such property, as Landlord shall
reasonably determine, of the cost of acquiring or the rental expense of personal property used in the maintenance, operation and repair of the Project, or any portion
thereof; (xiii) the cost of capital improvements or other costs incurred in connection with the Project (A) which are intended to effect economies in the operation or
maintenance of the Project, or any portion thereof, or to reduce current or future Operating Ex penses or to enhance the safety or security of the Project or its
occupants, (B) that are required to comply with present or anticipated conservation programs, (C) which are replacements or modifications of nonstructural items
located in the Common Areas required to keep the Common Areas in good order or condition, or (D) that are required under any governmental law or regulation;
provided, however, that any capital expenditure shall be amortized (including interest on the amortized cost) over its reasonable useful life, as Landlord shall
reasonably determine; and (xiv) costs, fees, charges or assessments imposed by, or resulting from any mandate imposed on Landlord by, any federal, state or local
government for fire and police protection, trash removal, community services, or other services which do not constitute "Tax Expenses" as that term is defined in
Section 4.2.5, below, and (xv) payments under any easement, license, operating agreement, declaration, restrictive covenant, or instrument pertaining to the sharing
of costs by the Building, including, without limitation, any covenants, conditions and restrictions affecting the property, and reciprocal easement agreements
affecting the property, any parking licenses, and any agreements with transit agencies affecting the Property (collectively, "Underlying Documents").  Landlord
hereby agrees that it shall not enter into any Underlying Documents following the date of this Lease which would materially increase Tenant's obligation to pay
Tenant's Share of Operating Expenses.  Notwithstanding the foregoing, for purposes of this Lease, Operating Expenses shall not, however, include:
 

(a) costs, including legal fees, space planners' fees, advertising and promotional expenses (except as otherwise set forth above), and
brokerage fees incurred in connection with the original construction or development, or original or future leasing of the Project, and costs, including permit, license
and inspection costs, incurred with respect to the installation of tenant improvements made for new tenants initially occupying space in the Project after the Lease
Commencement Date or incurred in renovating or otherwise improving, decorating, painting or redecorating vacant space for tenants or other occupants of the
Project (excluding, however, such costs relating to any common areas of the Project or parking facilities);
 

(b) except as set forth in items (xii), (xiii), and (xiv) above, depreciation, interest and principal payments on mortgages and other debt
costs, if any, penalties and interest, costs of capital repairs and alterations, and costs of capital improvements and equipment;
 

(c) costs for which the Landlord is reimbursed by any tenant or occupant of the Project or by insurance by its carrier or any tenant's
carrier or by anyone else, and electric power costs for which any tenant directly contracts with the local public service company;
 

(d) any bad debt loss, rent loss, or reserves for bad debts or rent loss;
 

(e) costs associated with the operation of the business of the partnership or entity which constitutes the Landlord, as the same are
distinguished from the costs of operation of the Project (which shall specifically include, but not be limited to, accounting costs associated with the operation of the
Project).  Costs associated with the operation of the business of the partnership or entity which constitutes the Landlord include costs of partnership accounting and
legal matters, costs of defending any lawsuits with any mortgagee (except as the actions of the Tenant may be in issue), costs of selling, syndicating, financing,
mortgaging or hypothecating any of the Landlord's interest in the Project, and costs incurred in con nection with any disputes between Landlord and its employees,
between Landlord and Project management, or between Landlord and other tenants or occupants;
 

(f) the wages and benefits of any employee who does not devote substantially all of his or her employed time to the Project unless such
wages and benefits are prorated to reflect time spent on operating and managing the Project vis-a-vis time spent on matters unrelated to operating and managing the
Project; provided, that in no event shall Operating Expenses for purposes of this Lease include wages and/or benefits attributable to personnel above the level of
Project manager;
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(g) amount paid as ground rental for the Project by the Landlord;
 

(h) except for a Project management fee to the extent allowed pursuant to item (l) below, overhead and profit increment paid to the
Landlord or to subsidiaries or affiliates of the Landlord for services in the Project to the extent the same exceeds the costs of such services rendered by qualified,
first-class unaffiliated third parties on a competitive basis;
 

(i) rentals and other related expenses incurred in leasing air conditioning systems, elevators or other equipment which if purchased the
cost of which would be excluded from Operating Expenses as a capital cost, except equipment not affixed to the Project which is used in providing janitorial or
similar services and, further excepting from this exclusion such equipment rented or leased to remedy or ameliorate an emergency condition in the Project ;
 

(j) all items and services for which Tenant or any other tenant in the Project reimburses Landlord or which Landlord provides
selectively to one or more tenants (other than Tenant) without reimbursement;
 

(k) fees payable by Landlord for management of the Project in excess of three percent (3%) of Landlord's gross rental revenues,
adjusted and grossed up to reflect a one hundred percent (100%) occupancy of the Project with all tenants paying rent, including base rent, pass-throughs, and
parking fees (but excluding the cost of after hours services or utilities) from the Project for any calendar year or portion thereof;
 

(l) any costs expressly excluded from Operating Expenses elsewhere in this Lease;
 

(m) rent for any office space in the Project occupied by Project management personnel to the extent the size or rental rate of such office
space exceeds the size or fair market rental value of office space occupied by management personnel of the Comparable Buildings in the vicinity of the Building,
with adjustment where appropriate for the size of the applicable project;
 

(n) costs arising from the gross negligence or willful misconduct of Landlord or its agents, employees, vendors, contractors, or
providers of materials or services; and
 

(o) costs incurred to comply with laws relating to the removal of hazardous material (as defined under applicable law) which was in
existence in the Building or on the Project prior to the Lease Commencement Date, and was of such a nature that a federal, State or municipal governmental
authority, if it had then had knowledge of the presence of such hazardous material, in the state, and under the conditions that it then existed in the Building or on the
Project, would have then required the removal of such hazardous material or other remedial or containment action with respect thereto; and costs incurred to
remove, remedy, contain, or treat hazardous material, which hazardous material is brought into the Building or onto the Project after the date hereof by Landlord or
any other tenant of the Project and is of such a nature, at that time, that a federal, State or municipal governmental authority, if it had then had knowledge of the
presence of such hazardous material, in the state, and under the conditions, that it then exists in the Building or on the Project, would have then required the removal
of such hazardous material or other remedial or containment action with respect thereto;
 

(p) costs incurred by Landlord during the repair or replacement of the "Fan Coils", as that term is defined in Article 7, below, serving
the Premises; and
 

(q) costs incurred by Landlord in connection with the conversion of the Building to multi-tenant occupancy, as set forth in Section
1.1.4, above.
 

If Landlord is not furnishing any particular work or service (the cost of which, if performed by Landlord, would be included in Operating Expenses) to a
tenant who has undertaken to perform such work or service in lieu of the performance thereof by Landlord, Operating Expenses shall be deemed to be increased by
an amount equal to the additional Operating Expenses which would reasonably have been incurred during such period by Landlord if it had at its own expense
furnished such work or service to such tenant.  If the Project is not at least one hundred percent (100%) occupied during all or a portion of any Expense Year,
Landlord shall make an appropriate adjustment to the components of Operating Expenses for such year to determine the amount of Operating Expenses that would
have been incurred had the Project been one hundred percent (100%) occupied; and the amount so determined shall be deemed to have been the amount of
Operating Expenses for such year.
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4.2.5 Taxes.

 
4.2.5.1 "Tax Expenses" shall mean all federal, state, county, or local governmental or municipal taxes, fees, charges or other

impositions of every kind and nature, whether general, special, ordinary or extraordinary (including, without limitation, real estate taxes, general and special
assessments, transit taxes, leasehold taxes or taxes based upon the receipt of rent, including gross receipts or sales taxes applicable to the receipt of rent, unless
required to be paid by Tenant, personal property taxes imposed upon the fixtures, machinery, equipment, apparatus, systems and equipment, appurtenances, furniture
and other personal property used in connection with the Project, or any portion thereof), which shall be paid or accrued during any Expense Year (without regard to
any different fiscal year used by such governmental or municipal authority) because of or in connection with the ownership, leasing and operation of the Project, or
any portion thereof.
 

4.2.5.2 Tax Expenses shall include, without limitation:  (i) Any tax on the rent, right to rent or other income from the Project, or any
portion thereof, or as against the business of leasing the Project, or any portion thereof; (ii) Any assessment, tax, fee, levy or charge in addition to, or in substitution,
partially or totally, of any assessment, tax, fee, levy or charge previously included within the definition of real property tax, it being acknowledged by Tenant and
Landlord that Proposition 13 was adopted by the voters of the State of California in the June 1978 election ("Proposition 13") and that ]assess ments, taxes, fees,
levies and charges may be imposed by governmental agencies for such services as fire protection, street, sidewalk and road maintenance, refuse removal and for
other governmental services formerly provided without charge to property owners or occupants, and in further recognition of the decrease in the level and quality of
governmental services and amenities as a result of Proposition 13, Tax Expenses shall also include any governmental or private assessments or the Project's
contribution towards a governmental or private cost-sharing agreement for the purpose of augmenting or improving the quality of services and amenities normally
provided by governmental agencies; (iii) Any assessment, tax, fee, levy, or charge allocable to or measured by the area of the Premises or the Rent payable
hereunder, including, without limitation, any business or gross income tax or excise tax with respect to the receipt of such rent, or upon or with respect to the
possession, leasing, operating, management, m aintenance, alteration, repair, use or occupancy by Tenant of the Premises, or any portion thereof; and (iv) Any
assessment, tax, fee, levy or charge, upon this transaction or any document to which Tenant is a party, creating or transferring an interest or an estate in the Premises
or the improvements thereon.
 

4.2.5.3 Any reasonable costs and expenses (including, without limitation, reasonable attorneys' and consultants' fees) incurred in
attempting to protest, reduce or minimize Tax Expenses shall be included in Tax Expenses in the Expense Year such expenses are incurred.  Tax refunds shall be
credited against Tax Expenses and refunded to Tenant regardless of when received, based on the Expense Year to which the refund is applicable, provided that in no
event shall the amount to be refunded to Tenant for any such Expense Year exceed the total amount paid by Tenant as Additional Rent under this Article 4 for such
Expense Year.  If Tax Expenses for any period during the Lease Term or any extension thereof are increased after payment thereof for any reason, including, without
limitation, error or reassessment by applicable governmental or municipal authorities, Tenant shall pay Landlord upon demand Tenant's Share of any such increased
Tax Expenses.  Notwithstanding anything to the contrary contained in this Section 4.2.5 (except as set forth in Section 4.2.5.1, above), there shall be excluded from
Tax Expenses (i) all excess profits taxes, franchise taxes, transfer fees, gift taxes, capital stock taxes, inheritance and succession taxes, estate taxes, federal and state
income taxes, and other taxes to the extent applicable to Landlord's general or net income (as opposed to rents, receipts or income attributable to operations at the
Project), (ii) any items included as Operating Expenses, and (iii) any items paid by Tenant under Section 4.5 of this Lease.
 

4.2.6 "Tenant's Share" shall mean the percentage set forth in Section 6 of the Summary.
 

4.3 Cost Pools.  Landlord shall have the right, from time to time, to equitably allocate some or all of the Direct Expenses for the Project among different
portions or occupants of the Project (the "Cost Pools"), in Landlord's reasonable discretion.  Such Cost Pools may include, but shall not be limited to, cost incurred
by Landlord in connection with providing "HVAC", as that term is defined in Section 6.1.1, below, services, electrical services and other services and utilities.  The
Direct Expenses within each such Cost Pool shall be allocated and charged to the tenants within such Cost Pool in an equitable manner.  Such allocation of costs
may differ between Tenant and any other tenants of the Project based on differences in use.  For purposes of example only, chemistry lab and vivarium utilities incur
higher costs than general office space.
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4.4 Calculation and Payment of Additional Rent.  Tenant shall pay to Landlord, in the manner set forth in Section 4.4.1, below, and as Additional

Rent, Tenant's Share of Direct Expenses for each Expense Year.
 

4.4.1 Statement of Actual Direct Expenses and Payment by Tenant.  Landlord shall endeavor to give to Tenant following the end of each
Expense Year, a statement (the "Statement") which shall state the Direct Expenses incurred or accrued for such preceding Expense Year, and which shall indicate
the amount of Tenant's Share of Direct Expenses.  Upon receipt of the Statement for each Expense Year commencing or ending during the Lease Term, Tenant shall
pay, with its next installment of Base Rent due, the full amount of Tenant's Share of Direct Expenses for such Expense Year, less the amounts, if any, paid during
such Expense Year as "Estimated Direct Expenses," as that term is defined in Section 4.4.2, below, and if Tenant paid more as Estimated Direct Expenses than the
actual Tenant's Share of Direct Expenses, Tenant shall receive a credit in the amount of Tenant's overpayment against Rent next due under this Lease.  The failure of
Landlord to timely furnish the Statement for any Expense Year shall not prejudice Landlord or Tenant from enforcing its rights under this Article 4.  Even though
the Lease Term has expired and Tenant has vacated the Premises, when the final determination is made of Tenant's Share of Direct Expenses for the Expense Year in
which this Lease terminates, Tenant shall immediately pay to Landlord such amount, and if Tenant paid more as Estimated Direct Expenses than the actual Tenant's
Share of Direct Expenses, Landlord shall, within thirty (30) days, deliver a check payable to Tenant in the amount of the overpayment.  The provisions of this
Section 4.4.1 shall survive the expiration or earlier termination of the Lease Term.
 

4.4.2 Statement of Estimated Direct Expenses.  In addition, Landlord shall endeavor to give Tenant a yearly expense estimate statement (the
"Estimate Statement") which shall set forth Landlord's reasonable estimate (the "Estimate") of what the total amount of Direct Expenses for the then-current
Expense Year shall be and the estimated Tenant's Share of Direct Expenses (the "Estimated Direct Expenses").  The failure of Landlord to timely furnish the
Estimate Statement for any Expense Year shall not preclude Landlord from enforcing its rights to collect any Estimated Direct Expenses under this Article 4, nor
shall Landlord be prohibited from revising any Estimate Statement or Estimated Direct Expenses theretofore delivered to the extent necessary.  Thereafter, Tenant
shall pay, with its next installment of Base Rent due, a fraction of the Estimated Direct Expenses for the then-current Expense Year (reduced by any amounts paid
pursuant to the last sentence of this Section 4.4.2).  Such fraction shall have as its numerator the number of months which have elapsed in such current Expense
Year, including the month of such payment, and twelve (12) as its denominator.  Until a new Estimate Statement is furnished (which Landlord shall have the right to
deliver to Tenant at any time), Tenant shall pa y monthly, with the monthly Base Rent installments, an amount equal to one-twelfth (1/12) of the total Estimated
Direct Expenses set forth in the previous Estimate Statement delivered by Landlord to Tenant.
 

4.5 Taxes and Other Charges for Which Tenant Is Directly Responsible.
 

4.5.1 Tenant shall be liable for and shall pay ten (10) days before delinquency, taxes levied against Tenant's equipment, furniture, fixtures and
any other personal property located in or about the Premises.  If any such taxes on Tenant's equipment, furniture, fixtures and any other personal property are levied
against Landlord or Landlord's property or if the assessed value of Landlord's property is increased by the inclusion therein of a value placed upon such equipment,
furniture, fixtures or any other personal property and if Landlord pays the taxes based upon such increased assessment, which Landlord shall have the right to do
regardless of the validity thereof but only under proper protest if requested by Tenant, Tena nt shall upon demand repay to Landlord the taxes so levied against
Landlord or the proportion of such taxes resulting from such increase in the assessment, as the case may be.
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4.5.2 If the tenant improvements in the Premises, whether installed and/or paid for by Landlord or Tenant and whether or not affixed to the real
property so as to become a part thereof, are assessed for real property tax purposes at a valuation higher than the valuation at which tenant improvements
conforming to Landlord's "building standard" in other space in the Building are assessed, then the Tax Expenses levied against Landlord or the property by reason
of such excess assessed valuation shall be deemed to be taxes levied against personal property of Tenant and shall be governed by the provisions of Section 4.5.1<
/font>, above.
 

4.5.3 Notwithstanding any contrary provision herein, Tenant shall pay prior to delinquency any (i) rent tax or sales tax, service tax, transfer tax
or value added tax, or any other applicable tax on the rent or services herein or otherwise respecting this Lease, (ii) taxes assessed upon or with respect to the
possession, leasing, operation, management, maintenance, alteration, repair, use or occupancy by Tenant of the Premises or any portion of the Project, including the
Project parking facility; or (iii) taxes assessed upon this transaction.
 

4.6 Tenant's Audit Rights.  Notwithstanding anything to the contrary contained in this Lease, provided that Tenant is not then in default under this
Lease, if Tenant reasonably disputes any amounts set forth in any Statement described above in this Article 4, Tenant will have the right, at no cost or expense to
Landlord (except as otherwise provided in this Section 4.6 below), to cause Landlord's general ledger of accounts with respect to such disputed Statement only to be
audited by a nationally recognized firm of certified public accountants reasonably approved by Landlord or by a certified public accountant mutually acceptable to
Landlord and Tenant, either of which has prior experience in the review of financial statements and which shall not have provided primary accounting services to
Tenant or any other tenant in the Project within the last three (3) years and which shall not be retained by Tenant on a contingency basis; provided, however, Tenant
shall not have the right to perform any such audit more than one (1) time for any calendar year during the Lease Term.  Any audit conducted by or on behalf of
Tenant shall be completed within six (6) months of its receipt of the relevant Statement and shall be conducted in an expeditious and diligent manner and timely
completed at Landlord's office during Landlord's normal business hours and in the manner so as to minimize interference with Landlord's business oper
ations.  Landlord shall have no obligation and Tenant shall have no right to make photocopies of any of Landlord's ledgers, invoices or other items.  Tenant's audit
shall be limited to an on-site review of Landlord's general ledger of accounts.  The amounts payable under this Section 4.6 by Landlord to Tenant or to Tenant to
Landlord, as the case may be, will be appropriately adjusted on the basis of such audit.  If such audit discloses an overstatement of Direct Expenses in excess of
seven and one-half percent (7½%) for such calendar year, Landlord will reimburse Tenant for the reasonable cost of the audit; otherwise the cost of such audit
including Landlord's costs incurred in complying with such audit shall be borne by Tenant.  Tenant agrees to keep, and to cause in its account and employee to keep,
all information revealed by any audit of Landlord's books and records strictly confi dential and not to disclose any such information or permit any such information
to be disclosed to anyone other than Landlord, unless compelled to do so by a court of law.
 

ARTICLE 5                      
 

 
USE OF PREMISES

 
5.1 Permitted Use.  Tenant shall use the Premises solely for the Permitted Use set forth in Section 7 of the Summary and Tenant shall not use or permit

the Premises or the Project to be used for any other purpose or purposes whatsoever without the prior written consent of Landlord, which may be withheld in
Landlord's sole discretion.
 

5.2 Prohibited Uses.  Tenant further covenants and agrees that Tenant shall not use, or suffer or permit any person or persons to use, the Premises or any
part thereof for any use or purpose contrary to the provisions of this Lease or any rules and regulations promulgated by Landlord from time-to-time, or in violation
of the laws of the United States of America, the State of California, or the ordinances, regulations or requirements of the local municipal or county governing body
or other lawful authorities having jurisdiction over the Project) including, without limitation, any such laws, ordinances, regulations or requir ements relating to
hazardous materials or substances, as those terms are defined by applicable laws now or hereafter in effect, or any Underlying Documents.  Tenant shall not do or
permit anything to be done in or about the Premises which will in any way damage the reputation of the Project or obstruct or interfere with the rights of other
tenants or occupants of the Building, or injure or annoy them or use or allow the Premises to be used for any improper, unlawful or objectionable purpose, nor shall
Tenant cause, maintain or permit any nuisance in, on or about the Premises.  Tenant shall comply with, and Tenant's rights and obligations under the Lease and
Tenant's use of the Premises shall be subject and subordinate to, all recorded easements, covenants, conditions, and restrictions now or hereafter affecting the
Project.
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5.3 Hazardous Materials.
 

5.3.1 Tenant's Obligations.
 

5.3.1.1 Prohibitions.  As a material inducement to Landlord to enter into this Lease with Tenant, Tenant has fully and accurately
completed Landlord’s Pre-Leasing Environmental Exposure Questionnaire (the “Environmental Questionnaire”), which is attached as Exhibit G.  Tenant hereby
represents, warrants and covenants that except for those chemicals or materials, and their respective quantities, specifically listed on the Environmental
Questionnaire, neither Tenant nor Tenant’s employees, con trac tors and subcontractors of any tier, entities with a contractual relationship with Tenant (other than
Landlord), or any entity acting as an agent or sub-agent of Tenant (collectively, "Tenant's Agents") will produce, use, store or generate any "Hazardous Materials,"
as that term is defined below, on, under or about the Premises, nor cause or permit any Hazardous Material to be brought upon, placed, stored, manufactured,
generated, blended, handled, recycled, used or "Released," as that term is defined below, on, in, under or about the Premises.  If any information provided to
Landlord by Tenant on the Environmental Questionnaire, or otherwise relating to information concerning Hazardous Materials is false, incomplete, or misleading in
any material respect, the same shall be deemed a default by Tenant under this Lease.  Tenant shall deliver to Landlord an updated Environmental Q uestionnaire
upon reasonable request by Landlord.  Landlord’s prior written consent shall be required to any Hazardous Materials use for the Premises not described on the initial
Environmental Questionnaire, such consent to be withheld in Landlord’s sole discretion, provided Tenant shall be allowed to use Hazardous Materials in the normal
course of Tenant's business, and as cleaning supplies, provided the use of such substances is in full compliance with applicable law.  Tenant shall not install or
permit any underground storage tank on the Premises.  In addition, Tenant agrees that it:  (i) shall not cause or suffer to occur, the Release of any Hazardous
Materials at, upon, under or within the Premises or any contiguous or adjacent premises; and (ii) shall not engage in activities at the Premises that could reasonably
result in, give rise to, or lead to the imposition of liability upon Tenant or Landlord or the creation of an environmental lien o r use restriction upon the
Premises.  For purposes of this Lease, "Hazardous Materials" means all flammable explosives, petroleum and petroleum products, waste oil, radon, radioactive
materials, toxic pollutants, asbestos, polychlorinated biphenyls (“PCBs”), medical waste, chemicals known to cause cancer or reproductive toxicity, pollutants,
contaminants, hazardous wastes, toxic substances or related materials, including without limitation any chemical, element, compound, mixture, solution, substance,
object, waste or any combination thereof, which is or may be hazardous to human health, safety or to the environment due to its radioactivity, ignitability,
corrosiveness, reactivity, explosiveness, toxicity, carcinogenicity, infectiousness or other harmful or potentially harmful properties or effects, or defined as, regulated
as or included in, the definition of “hazardous substances,” “hazardous wastes,” “hazardous materials,” or “toxic substances” under any Environmental Laws.  The
term “Hazardous Materials” for purposes of this Lease shall also include any mold, fungus or spores, whether or not the same is defined, listed, or otherwise
classified as a “hazardous material” under any Hazardous Materials Laws, if such mold, fungus or spores may pose a risk to human health or the environment or
negatively impact the value of the Premises.  For purposes of this Lease, "Release" or "Released" or "Releases" shall mean any release, deposit, discharge,
emission, leaking, spilling, seeping, migrating, in jecting, pumping, pouring, emptying, escaping, dumping, disposing, or other movement of Hazardous Materials
into the environme nt.
 

5.3.1.2 Notices to Landlord.  Unless Tenant is required by applicable laws to give earlier no tice to Landlord, Tenant shall notify
Landlord in writing as soon as possible but in no event later than five (5) days after (i) the occurrence of any actual, alleged or threatened Release of any Hazardous
Material in, on, under, from, about or in the vicinity of the Premises (whether past or present), regardless of the source or quantity of any such Release, or (ii) Tenant
becomes aware of any regulatory actions, inquiries, inspections, investigations, directives, or any cleanup, compliance, enforcement or ab atement proceedings
(including any threatened or contemplated investigations or proceedings) relating to or potentially affecting the Premises, or (iii) Tenant becomes aware of any
claims by any person or entity relating to any Hazardous Materials in, on, under, from, about or in the vicinity of the Premises, whether relating to damage,
contribution, cost recovery, compensation, loss or injury.  Collectively, the matters set forth in clauses (i), (ii) and (iii) above are hereinafter referred to as
“Hazardous Materials Claims”.  Tenant shall promptly forward to Landlord copies of all orders, notices, permits, applications and other communications and
reports in connection with any Hazardous Materials Claims.  Additionally, Tenant shall promptly advise Landlord in writing of Tenant’s discovery of any occurrence
or condition on, in, under or about the Premises that could subject Tenant or Landlord t o any liability, or restrictions on ownership, occupancy, transferability or use
of the Premises under any "Environmental Laws," as that term is defined below.  Tenant shall
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not enter into any legal proceeding or other action, settlement, consent decree or other compromise with respect to any Hazardous

Materials Claims without first notifying Landlord of Tenant’s intention to do so and affording Landlord the opportunity to join and participate, as a party if Landlord
so elects, in such proceedings and in no event shall Tenant enter into any agreements which are binding on Landlord or the Premises without Landlord’s prior
written consent.  Landlord shall have the right to appear at and participate in, any and all legal or other administrative proceedings concerning any Hazardous
Materials Claim.  For purposes of this Lease, “Environmental Laws” means all applicable present and future laws relating to the protection of hu man health, safety,
wildlife or the environment, including, without limitation, (i) all requirements pertaining to reporting, licensing, permitting, investigation and/or remediation of
emissions, discharges, Releases, or threatened Releases of Hazardous Materials, whether solid, liquid, or gaseous in nature, into the air, surface water, groundwater,
or land, or relating to the manufacture, processing, distribution, use, treatment, storage, disposal, transport, or handling of Hazardous Materials; and (ii) all
requirements pertaining to the health and safety of employees or the public.  Environmental Laws include, but are not limited to, the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, 42 USC § 9601, et seq., the Hazardous Materials Transportation Authorization Act of 1994, 49 USC § 5101, et
seq., the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act of 1976, and Hazardous and Solid Waste Amendments of 1984,
42 USC §  6901, et seq., the Federal Water Pollution Control Act, as amended by the Clean Water Act of 1977, 33 USC § 1251, et seq., the Clean Air Act of 1966,
42 USC § 7401, et seq., the Toxic Substances Control Act of 1976, 15 USC § 2601, et seq., the Safe Drinking Water Act of 1974, 42 USC §§ 300f through 300j, the
Occupational Safety and Health Act of 1970, as amended, 29 USC § 651 et seq., the Oil Pollution Act of 1990, 33 USC § 2701 et seq., the Emergency Planning and
Community Right-To-Know Act of 1986, 42 USC § 11001 et seq., the National Environmental Policy Act of 1969, 42 USC § 4321 et seq., the Federal Insecticide,
Fungicide and Rodenticide Act of 1947, 7 USC § 136 et seq., California Carpenter-Presley-Tanner Hazardous Substance Account Act, California Health & Safety
Code §§ 25300 et seq., Hazardous Materials Release Response Plans and Inventory Ac t, California Health & Safety Code, §§ 25500 et seq., Underground Storage
of Hazardous Substances provisions, California Health & Safety Code, §§ 25280 et seq., California Hazardous Waste Control Law, California Health & Safety
Code, §§ 25100 et seq., and any other state or local law counterparts, as amended, as such applicable laws, are in effect as of the Lease Commencement Date, or
thereafter adopted, published, or promulgated.
 

5.3.1.3 Releases of Hazardous Materials.  If any Release of any Hazardous Material caused by Tenant or any of Tenant's employees,
affiliates, consultants, or other agents in, on, under, from or about the Premises shall occur at any time during the Lease and/or if any other Hazardous Material
condition exists at the Premises that requires response actions of any kind, in addition to notifying Landlord as specified above, Tenant, at its own sole cost and
expense, shall (i) immediately comply with any and all reporting requirements imposed pursuant to any and all Environmental Laws, (ii) provide a written certifica
tion to Landlord indicating that Tenant has complied with all applicable reporting requirements, (iii) take any and all necessary investigation, corrective and
remedial action in accordance with any and all applicable Environmental Laws, utilizing an environmental consultant approved by Landlord, all in accordance with
the provisions and requirements of this Section 5.3, including, without limitation, Section 5.3.4, and (iv) take any such additional investigative, remedial and
corrective actions as Landlord shall in its reasonable discretion deem necessary such that the Premises are remediated to a condition allowing unrestricted use of the
Premises (i.e. to a level that will allow any future use of the Premises, including residential, without any engineering controls or deed restrictions), all in accordance
with the provisions and requirements of this Section 5.3.  Landlord may, as required by any and all Environmental Laws, report the Release of any Hazardous
Material to the appropriate governmental authority, identifying Tenant as the responsible party.  Tenant shall deliver to Landlord copies of all administrative orders,
notices, demands, directives or other communications directed to Tenant from any governmental authority with respect to any Release of Hazardous Materials in,
on, under, from, or about the Premises, together with copies of all investigation, assessment, and remediation plans and reports prepared by or on behalf of Tenant in
response to any such regulatory order or directive.
 

5.3.1.4 Indemnification.
 

5.3.1.4.1 In General.  Without limiting in any way Tenant’s obligations under any other provision of this Lease, Tenant shall
be solely responsible for and shall protect, defend, indemnify and hold the Landlord Parties harmless from and against any and all claims, judgments, losses,
damages, costs, expenses, penalties, enforcement ac tions, taxes, fines, remedial actions, liabilities (including, without limitation,

 
 

 
17



 
actual attorneys’ fees, litigation, arbitration and administrative proceeding costs, expert and consultant fees and laboratory costs)

including, without limitation, consequential damages and sums paid in settlement of claims, which arise during or after the Lease Term, whether foreseeable or
unforeseeable, that arise during or after the Lease Term in whole or in part, foreseeable or unforeseeable, directly or indirectly arising out of or attributable to the
presence, use, generation, manufacture, treatment, handling, refining, production, processing, storage, Release or presence of Hazardous Materials in, on, under or
about the Premises, including, without limitation, those Hazardous Materials that may be present on, in, under or about the Premises as of the Lease Commencement
Date, except to the extent such liabilities did not result from the activities of Tenant or any of Ten ant's employees, affiliates, consultants or other agents.  The
foregoing obligations of Tenant shall include, including without limitation:  (i) the costs of any required or necessary removal, repair, cleanup or remediation of the
Premises, and the preparation and implementation of any closure, removal, remedial or other required plans; (ii) judgments for personal injury or property damages;
and (iii) all costs and expenses incurred by Landlord in connection therewith.  It is the express intention of the parties to this Lease that Tenant assumes all such
liabilities that result from the activities of Tenant or any of Tenant's employees, affiliates, consultants or other agents, and Tenant holds Landlord harmless from all
such liabilities, associated with the environmental condition of the Premises, whether arising before of after the Lease Commencement Date.
 

5.3.1.4.2 Limitations.  Notwithstanding anything in Section 5.3.1.4, above, to the contrary, Tenant's indemnity of Landlord as
set forth in Section 5.3.1.4, above, shall not be applicable to claims by third party property owners based upon the migration of "Existing Hazardous Materials," as
that term is defined in Section 5.3.7, below, from the Premises to the land of third party property owners, except to the extent that Tenant's construction activities
and/or Tenant's other acts or omissions (including Tenant's failure to remove, remediate or otherwise treat or “Clean-up,” as that term is defined in Section 5.3.7,
below, the subject Existing Hazardous Materials during the tenancy of the Premises) caused or exacerbated the subject claim.
 

5.3.1.4.3 Further, if prior to commencing any construction at the Premises, Tenant provides Landlord with reasonable
evidence of potential liability to any third party under the indemnity provided for under Section 5.3.1.4, above, based upon Existing Hazardous Materials that create
an unreasonable safety or health risk, in excess of $250,000.00 (that is not insured or required to be insured against by Tenant), Tenant may, subject to the remaining
terms hereof, terminate this Lease by notice to Landlord (the "Indemnity Termination Notice") delivered concurrently with Tenant's delivery of the evid ence
required hereunder; provided, however, that in the event that Landlord shall, at Landlord's option within thirty (30) business days following its receipt of the
Indemnity Termination Notice, delivers notice to Tenant (the "Indemnity Waiver Notice") waiving its right to indemnification related to the subject claim with
respect to the portion thereof that is not insured or required to be insured and that exceeds $250,000.00, then the Indemnity Termination Notice shall be void and this
Lease shall continue in full force and effect, except as modified with respect to the subject claim by Landlord's Indemnity Waiver Notice.
 

5.3.1.5 Compliance with Environmental Laws.  Without limiting the generality of Tenant’s obligation to comply with applicable laws
as otherwise provided in this Lease, Tenant shall, at its sole cost and expense, comply with all Environmental Laws.  Tenant shall obtain and maintain any and all
necessary permits, licenses, certifications and approvals appropriate or required for the use, handling, storage, and disposal of any Hazardous Materials used, stored,
generated, transported, handled, blended, or recycled by Tenant on the Premises.  Landlord shall have a continuing right, without obligation, to require Tenant to
obtain, and to review and inspect any and all such permits, licenses, certifications and approvals, together with copies of any and all Hazardous Materials
management plans and programs, any and all Hazardous Materials risk management and pollution prevention programs, and any and all Hazardous Materials
emergency response and employee training programs respecting Tenant’s use of Hazardous Materials.  Upon request of Landlord,  Tenant shall deliver to Landlord a
narrative description explaining the nature and scope of Tenant’s activities involving Hazardous Materials and showing to Landlord’s satisfaction compliance with
all Environmental Laws and the terms of this Lease.
 

5.3.2 Assurance of Performance.
 

5.3.2.1 Environmental Assessments In General.  Landlord may, but shall not be required to, engage from time to time such
contractors as Landlord determines to be appropriate to perform "Environmental Assessments," as that term is defined below, to ensure Tenant’s compliance with
the requirements of this Lease with respect to Hazardous Materials.  For purposes of this Lease, “Environmental Assessment” means an assessment including,
without limitation:  (i) an en vi ron mental site assessment conducted in accord ance with the then-current standards of the American Society for Testing and Materials
and meeting the requirements for satisfying the “all appropriate inquiries” requirements; and (ii) sampling and testing of the Premises based upon potential
recognized environmental conditions or areas of concern or inquiry identified by the environmental site assessment, including, without limitation:  (a) an asbestos
survey conducted according to the standards of the Asbestos Hazard Emergency Response Act protocol; (b) testing of any transformers on the Premises for PCBs;
(c) testing for lead-based paints; (d) soil and groundwater sampling to measure the effect of any actual or suspected release or discharge of Hazardous Materials on
the Premises; and (e) such other sampling and testing reasonably necessary to determine the environmental condition of the Premises.
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5.3.2.2 Costs of Environmental Assessments.  All costs and expenses incurred by Landlord in connection with any such

Environmental Assessment initially shall be paid by Landlord; provided that if any such Environmental Assessment shows that Tenant has failed to comply with the
provisions of this Section 5.3, then all of the costs and expenses of such Environmental Assessment shall be reimbursed by Tenant as Additional Rent within ten
(10) days after receipt of written demand therefor.
 

5.3.2.3 Other Matters.  Each Environmental Assessment conducted by Landlord shall be conducted:  (i) only after Landlord has
provided to Tenant notice reasonably detailing the extent of Landlord’s access requirement at least ten (10) days prior to the date of such Environmental Assessment;
and (ii) in a manner reasonably designed to minimize the interruption of Tenant’s use of the Premises.  Tenant shall have the right to reasonably approve the timing
of Landlord’s entry onto the Premises in order to minimize the interruption of Tenant’s use of the Premises.   Landlord shall repair any damage caused by the
performance of the Environmental Assessment, and shall restore the Premises to the condition existing immediately prior to the Environmental Assessment, unless
response actions are required of Tenant pursuant to the provisions of this Lease based on the findings of the Environmental Assessment.
 

5.3.3 Tenant’s Obligations upon Surrender.  At the expiration or earlier termination of the Lease Term, Tenant, at Tenant’s sole cost and
expense, shall:  (i) cause an Environmental Assessment of the Premises to be conducted in accordance with Section 15.3; (ii) cause all Hazardous Materials
introduced by Tenant or any of Tenant's employees, affiliates, consultants, or other agents to be removed from the Premises and disposed of in accordance with all
Environmental Laws and as necessary to allow the Premises to be used for any purpose; and (iii) cause to be removed all containers installed or used by Tenant or
Tenant’s Agents to store any Hazardous Materials on the Premises, and cause to be repaired any damage to the Premises caused by such removal.
 

5.3.4 Clean-up.
 

5.3.4.1 Environmental Reports; Clean-Up.  If any written report, including any report containing results of any Environmental
Assessment (an “Environmental Report”) shall indicate (i) the presence of any Hazardous Materials as to which Tenant has a removal or remediation obligation
under this Section 5.3, and (ii) that as a result of same, the investigation, characterization, monitoring, assessment, repair, closure, remediation, removal, or other
clean-up (the &# 8220;Clean-up”) of any Hazardous Materials is required, Tenant shall immediately prepare and submit to Landlord within thirty (30) days after
receipt of the Environmental Report a comprehensive plan, subject to Landlord’s written approval, specifying the actions to be taken by Tenant to perform the
Clean-up so that the Premises are restored to the conditions required by this Lease.  Upon Landlord’s approval of the Clean-up plan, Tenant shall, at Tenant’s sole
cost and expense, without limitation on any rights and remedies of Landlord under this Lease, immediately implement such plan with a consultant reasonably
acceptable to Landlord and proceed to Clean-Up Hazardous Materials in accordance with all applicable laws and as required by such plan and this Lease.  If, within
thirty (30) days after receiving a copy of such Environmental Report, Tenant fails either (a) to complete such Clean-up, or (b ) with respect to any Clean-up that
cannot be completed within such thirty-day period, fails to proceed with diligence to prepare the Clean-up plan and complete the Clean-up as promptly as
practicable, then Landlord shall have the right, but not the obligation, and without waiving any other rights under this Lease, to carry out any Clean-up
recommended by the Environmental Report or required by any governmental authority having jurisdiction over the Premises, and recover all of the costs and
expenses thereof from Tenant as Additional Rent, payable within ten (10) days after receipt of written demand therefor.
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5.3.4.2 No Rent Abatement.  Tenant shall continue to pay all Rent due or accruing under this Lease during any Clean-up, and shall not

be entitled to any reduction, offset or deferral of any Base Rent or Additional Rent due or accruing under this Lease during any such Clean-up.
 

5.3.4.3 Surrender of Premises.  Tenant shall complete any Clean-up prior to surrender of the Premises upon the expiration or earlier
termination of this Lease, and shall fully comply with all Environmental Laws and requirements of any governmental authority with respect to such completion,
including, without limitation, fully comply with any requirement to file a risk assessment, mitigation plan or other information with any such governmental authority
in conjunction with the Clean-up prior to such surrender.  Tenant shall obtain and deliver to Landlord a letter or other written determination from the overseeing
governmental authority confirming that the Clean-up has been completed in accordance with all requirements of such governmental authority and that no further
response action of any kind is required for the unrestricted use of the Premises (“Closure Letter”).  Upon the expiration or earlier termination of this Lease, Tenant
shall also be obligated to close all permits obtained in connection with Hazardous Materials at the Project in accordance with applicable laws.
 

5.3.4.4 Failure to Timely Clean-Up.  Should any Clean-up for which Tenant is responsible not be completed, or should Tenant not
receive the Closure Letter and any governmental approvals required under Environmental Laws in conjunction with such Clean-up prior to the expiration or earlier
termination of this Lease, then Tenant shall be liable to Landlord as a holdover tenant (as more particularly provided in Article 16) until Tenant has fully complied
with its obligations under this Section 5.3.
 

5.3.5 Confidentiality.  Unless compelled to do so by applicable law, Tenant agrees that Tenant shall not dis close, discuss, disseminate or copy
any information, data, findings, communications, conclusions and reports regarding the environmental condition of the Premises to any Person (other than Tenant’s
consultants, attorneys, property managers and employees that have a need to know such information), including any governmental authority, without the prior
written consent of Landlord.  In the event Tenant reasonably believes that disclosure is compelled by applicable law, it shall provide Landlord te n (10) days’
advance notice of disclosure of confidential information so that Landlord may attempt to obtain a protective order.  Tenant may additionally release such information
to bona fide prospective purchasers or lenders, subject to any such parties’ written agreement to be bound by the terms of this Section 5.3.
 

5.3.6 Copies of Environmental Reports.  Within thirty (30) days of receipt thereof, each party shall provide the other with a copy of any and
all environmental assessments, audits, studies and reports, or other documents of which it is aware and has in its possession regarding the Project, or the Premises, or
ground water beneath the Land, or the environmental condition or Clean-up thereof.  Each party shall be obligated to provide the other with a copy of such materials
or other information without regard to whether such materials are generated by or for the disclosing party, or how the disclosing party cam e into possession of such
materials.
 

5.3.7 Signs, Response Plans, Etc.  Tenant shall be responsible for posting on the Premises any signs required under applicable Environmental
Laws.  Tenant shall also complete and file any business response plans or inventories required by any applicable laws.  Tenant shall concurrently file a copy of any
such business response plan or inventory with Landlord.
 

5.3.8 Survival.  Each covenant, agreement, representation, warranty and indemnification made by the parties set forth in this Section 5.3 shall
survive the expiration or earlier termination of this Lease and shall remain effective until all such obligations under this Section 5.3 have been completely performed
and satisfied.
 

ARTICLE 6                      
 

 
SERVICES AND UTILITIES

 
6.1 Standard Tenant Services.  Landlord shall provide the following services on all days (unless otherwise stated below) during the Lease Term.
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6.1.1 Subject to limitations imposed by all governmental rules, regulations and guidelines applicable thereto, Landlord shall provide heating and
air conditioning ("HVAC") when necessary for normal comfort for normal office use in the Premises from 7:00 A.M. to 7:00 P.M., Monday through
Friday (collectively, the "Building Hours"), except for the date of observation of New Year's Day, Independence Day, Labor Day, Memorial Day, Thanksgiving
Day, Christmas Day and, at Landlord's discretion, other locally or nationally recognized holidays which are observed by other b uildings comparable to and in the
vicinity of the Building (collectively, the "Holidays").
 

6.1.2 Landlord shall provide electrical wiring and facilities for connection to Tenant's lighting fixtures and incidental use equipment consistent
with the same usage load and capabilities currently provided to the Premises, provided that Tenant's electrical requirements are consistent with Tenant's electrical
requirements as of the date of this Lease.
 

6.1.3 Landlord shall provide city water from the regular Building outlets for drinking, lavatory and toilet purposes in the Building Common
Areas.
 

6.1.4 Landlord shall provide janitorial services to the Common Areas, except for weekends and the date of observation of the Holidays, and
window washing services in a manner consistent with other Comparable Buildings.  Notwithstanding the foregoing, Landlord shall not provide janitorial services for
the Premises.  Tenant shall be solely responsible for performing all janitorial services and other cleaning of the Premises, all in compliance with applicable laws.  In
the event such service is provided by a third party janitorial service, and not by employees of Tenant, such service shall be approved in advance by Landlord, such
approval not to be unreasonably withheld, conditioned or delayed.  T he janitorial and cleaning of the Premises shall be adequate to maintain the Premises in a
manner consistent with Comparable Buildings.
 

6.1.5 Landlord shall use reasonable efforts to provide at least one (1) exclusive, non-attended automatic passenger elevator in the Southern
portion of the Building located at 3020 Callan Road.
 

6.1.6 Landlord shall provide nonexclusive freight elevator service subject to scheduling by Landlord.
 

Tenant shall cooperate fully with Landlord at all times and abide by all regulations and requirements that Landlord may reasonably prescribe for the proper
functioning and protection of the HVAC, electrical, mechanical and plumbing systems.
 

6.2 Electrical and HVAC Use.  Notwithstanding any contrary provision contained in this Lease, electrical and HVAC costs shall be allocated between
Tenants based on the estimated benefit derived by each Tenant and such allocations shall be reasonably and equitably determined by Landlord.  In the event that
Tenant reasonably believes that the costs of providing electricity or HVAC are not being fairly allocated by Landlord, Tenant may elect to have the Landlord, at
Tenant's sole cost, engage appropriate qualified engineers, reasonably acceptable to Tenant, to conduct a usage survey with respect to the electricity a nd/or HVAC in
order to more precisely determine the actual usage of electricity and/or HVAC by Tenant.  Based on the result of such survey, if appropriate, Landlord shall modify
the Tenant's allocation of electrical and/or HVAC costs.  In addition, Landlord shall have the right to install, at Landlord's sole cost, devices to separately meter any
increased use and in such event Tenant shall pay the increased cost directly to Landlord, on demand, at the rates charged by the public utility company furnishing the
same, including the cost of testing and maintaining of such additional metering devices, provided, however, that if the installation of such devices is not practical,
Landlord shall have the right, at Landlord's sole cost, to engage appropriate qualified engineers, reasonably acceptable to Tenant, to conduct a usage survey with
respect to the electricity and/or HVAC in order to more precisely determine the actual usage of electricity and/or HVAC by Tenant.  Based on the res ult of such
survey, if appropriate, Landlord shall modify the Tenant's allocation of electrical and/or HVAC costs.  Tenant's use of electricity shall never exceed the capacity of
the feeders to the Project or the risers or wiring installation.  Notwithstanding any provision to the contrary contained in this Lease, Tenant shall promptly pay to
Landlord, Landlord's standard charge for any services provided to Tenant which Landlord is not specifically obligated to provide to Tenant pursuant to the terms of
this Lease.
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6.3 Interruption of Use.  Tenant agrees that Landlord shall not be liable for damages, by abatement of Rent or otherwise, for failure to furnish or delay
in furnishing any service (including telephone and telecommunication services), or for any diminution in the quality or quantity thereof, when such failure or delay
or diminution is occasioned, in whole or in part, by breakage, repairs, replacements, or improvements, by any strike, lockout or other labor trouble, by inability to
secure electricity, gas, water, or other fuel at the Building or Project after reasonable effort to do so, by any riot or other dangerous conditi on, emergency, accident
or casualty whatsoever, by act or default of Tenant or other parties, or by any other cause beyond Landlord's reasonable control; and such failures or delays or
diminution shall never be deemed to constitute an eviction or disturbance of Tenant's use and possession of the Premises or relieve Tenant from paying Rent (except
as specifically set forth in Section 19.5.2 of this Lease) or performing any of its obligations under this Lease.  Furthermore, Landlord shall not be liable under any
circumstances for a loss of, or injury to, property or for injury to, or interference with, Tenant's business, including, without limitation, loss of profits, however
occurring, through or in connection with or incidental to a failure to furnish any of the services or utilities as set forth in this Article 6.
 

ARTICLE 7                      
 

 
REPAIRS

 
Tenant shall, at Tenant's own expense, keep the Premises, including all improvements, fixtures, furnishings, and systems and equipment therein (including,

without limitation, plumbing fixtures and equipment such as dishwashers, garbage disposals, and insta-hot dispensers), and the floor coverings, in good order, repair
and condition at all times during the Lease Term.  In addition, Tenant shall, at Tenant's own expense, but under the supervision and subject to the prior approval of
Landlord, and within any reasonable period of time specified by Landlord, promptly and adequately repair all damage to the Premises and replace or repair all
damaged, broken, or worn fixtures and appurtenances, except for damage caused by ordinary wear and tear or beyond the reasonable control of Tenant; provided
however, that, at Landlord's optio n, or if Tenant fails to make such repairs, Landlord may, but need not, make such repairs and replacements, and Tenant shall pay
Landlord the cost thereof, including a percentage of the cost thereof (to be uniformly established for the Building and/or the Project) sufficient to reimburse
Landlord for all overhead, general conditions, fees and other costs or expenses arising from Landlord's involvement with such repairs and replacements forthwith
upon being billed for same.  Notwithstanding the foregoing, Landlord shall be responsible for repairs to the exterior walls, foundation and roof of the Building, the
structural portions of the floors of the Building, and the base building systems and equipment (including all the primary plumbing, electrical, and HVAC systems
located in the internal core of the Building) of the Building, except to the extent that such repairs are required due to the negligence or willful misconduct of Tenant;
provided, however, that if such repairs are due to the negligence or willful misconduct of Tenant, Landlord shall make such repairs at Tenant's expense, or, if
covered by Landlord's insurance, Tenant shall only be obligated to pay any deductible in connection therewith.  Landlord may, but shall not be required to, enter the
Premises at all reasonable times to make such repairs, alterations, improvements or additions to the Premises or to the Project or to any equipment located in the
Project as Landlord shall desire or deem necessary or as Landlord may be required to do by governmental or quasi-governmental authority or court order or
decree.  During the Lease Term, Landlord shall repair or replace, as determined necessary by Landlord pursuant to sound real estate management principals, any fan
coils serving the Premises (collectively, the "Fan Coils") that fail and are then no longer operative.  Landlord acknowledges that such repair or replacement shall be
at Landlord's sole cost and ex pense, and that any expenses incurred by Landlord during such repair or replacement shall not be passed through to the Tenant as
Operating Expenses.  Tenant hereby waives any and all rights under and benefits of subsection 1 of Section 1932 and Sections 1941 and 1942 of the California Civil
Code or under any similar law, statute, or ordinance now or hereafter in effect. To the fullest extent permitted by law, Tenant hereby waives and releases any and all
rights it may have at law or in equity to make repairs at the expense of Landlord or in lieu thereof to vacate the Premises as may be provided by any law, statute or
ordinance now or hereafter in effect.
 

ARTICLE 8                      
 

 
ADDITIONS AND ALTERATIONS

 
8.1 Landlord's Consent to Alterations.  Tenant may not make any improvements, alterations, additions or changes to the Premises or any mechanical,

plumbing or HVAC facilities or systems pertaining to the Premises (collectively, the "Alterations") without first procuring the prior written consent of Landlord to
such Alterations, which consent shall be requested by Tenant not less than thirty (30) days prior to the commencement thereof, and which consent shall not be
unreasonably withheld by Landlord, provided it shall be deemed reasonable for Landlord to withhold its c onsent to any Alteration which adversely affects the
structural portions or the systems or equipment of the Building or is visible from the exterior of the Building.  Notwithstanding the foregoing, Tenant shall be
permitted to make Alterations following ten (10) business days notice to Landlord, but without Landlord's prior consent, to the extent that such Alterations do not (i)
involve the expenditure of more than Five Thousand and 00/100 Dollars ($5,000.00) for any particular set of Alterations, (ii) adversely affect the systems and
equipment of the Building, exterior appearance of the Building, or structural aspects of the Building, or (iii) adversely affect the value of the Premises or Building
(the "Cosmetic Alterations").  The construction of the initial improvements to the Premises shall be governed by the terms of the Work Letter and not the terms of
this Art icle 8.
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8.2 Manner of Construction.  Landlord may impose, as a condition of its consent to any and all Alterations or repairs of the Premises or about the

Premises, such requirements as Landlord in its reasonable discretion may deem desirable, including, but not limited to, the requirement that Tenant utilize for such
purposes only contractors, subcontractors, materials, mechanics and materialmen selected by Tenant from a list provided and approved by Landlord, the requirement
that upon Landlord's request, Tenant shall, at Tenant's expense, remove such Alterations upon the expiration or any early termination of the Lease Term.� 0; Tenant
shall construct such Alterations and perform such repairs in a good and workmanlike manner, in conformance with any and all applicable federal, state, county or
municipal laws, rules and regulations and pursuant to a valid building permit, issued by the city in which the Building is located (or other applicable governmental
authority), all in conformance with Landlord's construction rules and regulations; provided, however, that prior to commencing to construct any Alteration, Tenant
shall meet with Landlord to discuss Landlord's design parameters and code compliance issues.  In the event Tenant performs any Alterations in the Premises which
require or give rise to governmentally required changes to the "Base Building," as that term is defined below, then Landlord shall, at Tenant's expense, make such
changes to the Base Building.  The "Base Building" shall include the structural portions of the Building, and the publi c restrooms, elevators, exit stairwells and the
systems and equipment located in the internal core of the Building on the floor or floors on which the Premises are located.  In performing the work of any such
Alterations, Tenant shall have the work performed in such manner so as not to obstruct access to the Project or any portion thereof, by any other tenant of the
Project, and so as not to obstruct the business of Landlord or other tenants in the  Project.  Tenant shall not use (and upon notice from Landlord shall cease using)
contractors, services, workmen, labor, materials or equipment that, in Landlord's reasonable judgment, would disturb labor harmony with the workforce or trades
engaged in performing other work, labor or services in or about the Building or the Common Areas.  Upon completion of any Alterations (or repairs), Tenant shall
deliver to Landlord final lien waivers from all contractors, subcontractors and materialmen who performed such work.   ;In addition to Tenant's obligations under
Article 9 of this Lease, upon completion of any Alterations, Tenant agrees to cause a Notice of Completion to be recorded in the office of the Recorder of the
County of San Diego in accordance with Section 3093 of the Civil Code of the State of California or any successor statute, and Tenant shall deliver to the Project
construction manager a reproducible copy of the "as built" drawings of the Alterations as well as all permits, approvals and other documents issued by any
governmental agency in connection with the Alterations.
 

8.3 Payment for Improvements.  If payment is made by Tenant directly to contractors, Tenant shall (i) comply with Landlord's requirements for final
lien releases and waivers in connection with Tenant's payment for work to contractors, and (ii) sign Landlord's standard contractor's rules and regulations.  If Tenant
orders any work directly from Landlord, Tenant shall pay to Landlord an amount equal to five percent (5%) of the cost of such work to compensate Landlord for all
overhead, general conditions, fees and other costs and expenses arising from Landlord's involvement with such work.  If Tenant does not order any work directly
from Landlord, Tenant shall reimburse Landlord for Landlord's  reasonable, actual, out-of-pocket costs and expenses actually incurred in connection with Landlord's
review of such work.  At Landlord's option, prior to the commencement of construction of any Alteration, Tenant shall provide Landlord with the reasonably
anticipated cost thereof, which Landlord shall disburse during construction pursuant to Landlord's standard, commercially reasonable disbursement procedure.
 

8.4 Construction Insurance.  In addition to the requirements of Article 10 of this Lease, in the event that Tenant makes any Alterations, prior to the
commencement of such Alterations, Tenant shall provide Landlord with evidence that Tenant carries "Builder's All Risk" insurance in an amount approved by
Landlord covering the construction of such Alterations, and such other insurance as Landlord may reasonably require, it being understood and agreed that all of such
Alterations shall be insured by Tenant pursuant to Article 10 of this Lease immediately upon completion thereof.  In addition, Tenant's contractors and
subcontractors shall be required to carry Commercial General Liability Insurance in an amount approved by Landlord and otherwise in accordance with the
requirements of Article 10 of this Lease.  Landlord may, in its discretion, require Tenant to obtain a lien and completion bond or some alternate form of security
satisfactory to Landlord in an amount sufficient to ensure the lien-free completion of such Alterations and naming Landlord as a co-obligee.
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8.5 Landlord's Property.  All Alterations, Cosmetic Alterations, improvements, fixtures, equipment and/or appurtenances which may be installed or
placed in or about the Premises, from time to time, shall be at the sole cost of Tenant and shall be and become the property of Landlord, except that Tenant may
remove any Alterations, improvements, fixtures and/or equipment which Tenant can substantiate to Landlord have not been paid for with any Tenant improvement
allowance funds provided to Tenant by Landlord, provided Tenant repairs any damage to the Premises and Building caused by such removal and returns the affected
portio n of the Premises to a building standard tenant improved condition as determined by Landlord.  Furthermore, Landlord may, by written notice to Tenant prior
to the end of the Lease Term, or given following any earlier termination of this Lease, require Tenant, at Tenant's expense, to remove any Alterations or Cosmetic
Alterations and/or improvements and/or systems and equipment within the Premises and to repair any damage to the Premises and Building caused by such removal
and return the affected portion of the Premises to a building standard tenant improved condition as determined by Landlord.  If Tenant fails to complete such
removal and/or to repair any damage caused by the removal of any Alterations or Cosmetic Alterations and/or improvements and/or systems and equipment in the
Premises and return the affected portion of the Premises to a building standard tenant improved condition as reasonably determined by Landlord, Landlord may do
so and may charge the cost thereof to Tenant.   Tenant hereby protects, defends, indemnifies and holds Landlord harmless from any liability, cost, obligation,
expense or claim of lien in any manner relating to the installation, placement, removal or financing of any such Alterations, improvements, fixtures and/or
equipment in, on or about the Premises, which obligations of Tenant shall survive the expiration or earlier termination of this Lease.
 

ARTICLE 9                      
 

 
COVENANT AGAINST LIENS

 
Tenant shall keep the Project and Premises free from any liens or encumbrances arising out of the work performed, materials furnished or obligations

incurred by or on behalf of Tenant, and shall protect, defend, indemnify and hold Landlord harmless from and against any claims, liabilities, judgments or costs
(including, without limitation, reasonable attorneys' fees and costs) arising out of same or in connection therewith.  Tenant shall give Landlord notice at least twenty
(20) days prior to the commencement of any such work on the Premises (or such additional time as may be necessary under applicable laws) to afford Landlord the
opportunity of posting and recording appropriate notices of non-responsibility (to the extent applicable pursuant to then applicable laws).  Tenant shall remove any
such lien or encumbran ce by bond or otherwise within ten (10) business days after notice by Landlord, and if Tenant shall fail to do so, Landlord may pay the
amount necessary to remove such lien or encumbrance, without being responsible for investigating the validity thereof.  The amount so paid shall be deemed
Additional Rent under this Lease payable upon demand, without limitation as to other remedies available to Landlord under this Lease.  Nothing contained in this
Lease shall authorize Tenant to do any act which shall subject Landlord's title to the Building or Premises to any liens or encumbrances whether claimed by
operation of law or express or implied contract.  Any claim to a lien or encumbrance upon the Building or Premises arising in connection with any such work or
respecting the Premises not performed by or at the request of Landlord shall be null and void, or at Landlord's option, shall attach only against Tenant's interest in
the Premises and shall in all respects be subordinate to La ndlord's title to the Project, Building and Premises.
 

ARTICLE 10                                
 

 
INSURANCE

 
10.1 Indemnification and Waiver.  Tenant hereby assumes all risk of damage to property or injury to persons in, upon or about the Premises from any

cause whatsoever (including, but not limited to, any personal injuries resulting from a slip and fall in, upon or about the Premises) and agrees that Landlord, its
partners,
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subpartners and their respective officers, agents, servants, employees, and independent contractors (collectively, "Landlord Parties") shall not be liable

for, and are hereby released from any responsibility for, any damage either to person or property or resulting from the loss of use thereof, which damage is sustained
by Tenant or by other persons claiming through Tenant.  Tenant shall indemnify, defend, protect, and hold harmless the Landlord Parties from any and all loss, cost,
damage, expense and liability (including without limitation court costs and reasonable attorneys' fees) incurred in connection with or arising from any cause in, on
or about the Premises (including, but not limited to, a slip and fall), any acts, omissions or negligence of Tenant or of any person claiming by, through or under
Tenant, or of th e contractors, agents, servants, employees, invitees, guests or licensees of Tenant or any such person, in, on or about the Project or any breach of the
terms of this Lease, either prior to, during, or after the expiration of the Lease Term, provided that the terms of the foregoing indemnity shall not apply to the
negligence or willful misconduct of Landlord.  Should Landlord be named as a defendant in any suit brought against Tenant in connection with or arising out of
Tenant's occupancy of the Premises, Tenant shall pay to Landlord its costs and expenses incurred in such suit, including without limitation, its actual professional
fees such as reasonable appraisers', accountants' and attorneys' fees.  The provisions of this Section 10.1 shall survive the expiration or sooner termination of this
Lease with respect to any claims or liability arising in connection with any event occurring prior to such expiration or termi nation.
 

10.2 Tenant's Compliance With Landlord's Fire and Casualty Insurance.  Tenant shall, at Tenant's expense, comply with all insurance company
requirements pertaining to the use of the Premises.  If Tenant's conduct or use of the Premises causes any increase in the premium for such insurance policies then
Tenant shall reimburse Landlord for any such increase. Tenant, at Tenant's expense, shall comply with all rules, orders, regulations or requirements of the American
Insurance Association (formerly the National Board of Fire Underwriters) and with any similar body.
 

10.3 Tenant's Insurance.  Tenant shall maintain the following coverages in the following amounts.
 

10.3.1 Commercial General Liability Insurance on an occurrence form covering the insured against claims of bodily injury, personal injury and
property damage (including loss of use thereof) arising out of Tenant's operations, and contractual liabilities (covering the performance by Tenant of its indemnity
agreements) including a Broad Form endorsement covering the insuring provisions of this Lease and the performance by Tenant of the indemnity agreements set
forth in Section 10.1 of this Lease, and including products and completed operations coverage, for limits of liability on a per location basis of not less than:
Bodily Injury and
Property Damage Liability

$5,000,000 each occurrence
$5,000,000 annual aggregate

Personal Injury Liability $5,000,000 each occurrence
$5,000,000 annual aggregate
0% Insured's participation

 
10.3.2 Physical Damage Insurance covering (i) all office furniture, business and trade fixtures, office equipment, free-standing cabinet work,

movable partitions, merchandise and all other items of Tenant's property on the Premises installed by, for, or at the expense of Tenant, (ii) the "Tenant
Improvements," as that term is defined in the Tenant Work Letter, and any other improvements which exist in the Premises as of the Lease Commencement Date
(excluding the Base Building) (the "Original Improvements"), and (iii) all other improvements, alterations and additions to the Premises.  Such insurance shall be
writte n on an "all risks" of physical loss or damage basis, for the full replacement cost value (subject to reasonable deductible amounts) new without deduction for
depreciation of the covered items and in amounts that meet any co-insurance clauses of the policies of insurance and shall include coverage for damage or other loss
caused by fire or other peril including, but not limited to, vandalism and malicious mischief, theft, water damage of any type, including sprinkler leakage, bursting
or stoppage of pipes, and explosion, and providing business interruption coverage for a period of one year.
 

10.3.3 Business Income Interruption for one (1) year plus Extra Expense insurance in such amounts as will reimburse Tenant for actual direct or
indirect loss of earnings attributable to the risks outlined in Section 10.3.2 above.
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10.3.4 Worker's Compensation and Employer's Liability or other similar insurance pursuant to all applicable state and local statutes and

regulations.
 

10.4 Form of Policies.  The minimum limits of policies of insurance required of Tenant under this Lease shall in no event limit the liability of Tenant
under this Lease.  Such insurance shall (i) name Landlord, and any other party the Landlord so specifies, as an additional insured or loss payee, as applicable,
including Landlord's managing agent, if any; (ii) specifically cover the liability assumed by Tenant under this Lease, including, but not limited to, Tenant's
obligations under Section 10.1 of this Lease; (iii) be issued by an insurance company having a rating of not less than A:X in Best's Insurance Guide or which is
otherwise acceptable to Landlord and licensed to do business in the State of California; (iv) be primary insurance as to all claims thereunder and provide that any
insurance carried by Landlord is excess and is non-contributing with any insurance requirement of Tenant; (v) be in form and content reasonably acceptable to
Landlord; and (vi) provide that said insurance shall not be canceled or coverage changed unless thirty (30) days' prior written notice shall have been given to
Landlord and any mortgagee of Landlord.  Tenant shall deliver said policy or policies or certificates thereof to Landlord on or before the Lease Commencement
Date and at least thirty (30) days before the expiration dates thereof.  In the event Tenant shall fail to procure such insurance, or to deliver such policies or
certificate, Landlord may, at its option, procure such policies for the account of Tenant, and the cost thereof shall be paid to Landlord within five (5) days after
delivery to Tenant of bills therefor.
 

10.5 Subrogation.  Landlord and Tenant intend that their respective property loss risks shall be borne by reasonable insurance carriers to the extent
above provided, and Landlord and Tenant hereby agree to look solely to, and seek recovery only from, their respective insurance carriers in the event of a property
loss to the extent that such coverage is agreed to be provided hereunder.  The parties each hereby waive all rights and claims against each other for such losses, and
waive all rights of subrogation of their respective insurers, provided such waiver of subrogation shall not affect the right to the insured to recover thereunder.  The
parties agree that their respective insurance policies are now, or shall be, endorsed such that the waiver of subrogation shall not affect the right of the insured to
recover thereunder, so long as no material additional premium is charged therefor.
 

10.6 Additional Insurance Obligations.  Tenant shall carry and maintain during the entire Lease Term, at Tenant's sole cost and expense, increased
amounts of the insurance required to be carried by Tenant pursuant to this Article 10 and such other reasonable types of insurance coverage and in such reasonable
amounts covering the Premises and Tenant's operations therein, as may be reasonably requested by Landlord, but in no event in excess of the amounts and types of
insurance then being required by landlords of buildings comparable to and in the vicinity of t he Building.
 

10.7 Pollution Legal Liability Environmental Insurance.  Landlord shall maintain "Pollution Legal Liability Environmental Insurance," as that term is
set forth below.  For purposes of this Lease, the "Pollution Legal Liability Environmental Insurance" (aka an “Owner’s Policy” of environmental insurance)
shall mean insurance (1) from an insurance carrier with a rating of no less than A–X in Best's Insurance Guide, and (2) providing, at a minimum, the following:  (a)
 an initial three (3)-year policy term (with successive 1-year terms renewable on a rolling annual basis, until such time as the policy term equals or exceeds the date
of expiration of the Lease Term), (b) $2,000,000 coverage per incident or occurrence, (c) $2,000,000 aggregate coverage, (d) a deductible or self-insured retention of
no more than $100,000, and (e) coverage for: (A) known and unknown pre-existing conditions; (B) unknown and later discovered conditions; (C) on-site and off-
site third-party claims for bodily injury or property damage; and (D) legal defense expenses.  Furthermore, the policy of insurance must include an automatic
extended reporting period that provides the insured a period of no less than sixty (60) days following the effective date of termination of coverage in which to
provide written notice to the insurance carrier of claims first made and reported within the automatic extended reporting period.  All other terms, coverage,
exclusions, or conditions of the policy shall be at Landlord's sole and complete discretion.  Any and all costs incurred by Landlord under this Section 10.7 shall be
paid by Tenant within thirty (30) days following billing from Landlord.
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ARTICLE 11                                
 

 
DAMAGE AND DESTRUCTION

 
11.1 Repair of Damage to Premises by Landlord.  Tenant shall promptly notify Landlord of any damage to the Premises resulting from fire or any

other casualty.  If the Premises or any Common Areas serving or providing access to the Premises shall be damaged by fire or other casualty, Landlord shall
promptly and diligently, subject to reasonable delays for insurance adjustment or other matters beyond Landlord's reasonable control, and subject to all other terms
of this Article 11, restore the Base Building and such Common Areas.  Such restor ation shall be to substantially the same condition of the Base Building and the
Common Areas prior to the casualty, except for modifications required by zoning and building codes and other laws or by the holder of a mortgage on the Building
or Project or any other modifications to the Common Areas deemed desirable by Landlord, which are consistent with the character of the Project, provided that
access to the Premises and any common restrooms serving the Premises shall not be materially impaired.  Upon the occurrence of any damage to the Premises, upon
notice (the "Landlord Repair Notice") to Tenant from Landlord, Tenant shall assign to Landlord (or to any party designated by Landlord) all insurance proceeds
payable to Tenant under Tenant's insurance required under Section 10.3 of this Lease, and Landlord shall repair any injury or damage to the Tenant Improvements
and the O riginal Improvements installed in the Premises and shall return such Tenant Improvements and Original Improvements to their original condition;
provided that if the cost of such repair by Landlord exceeds the amount of insurance proceeds received by Landlord from Tenant's insurance carrier, as assigned by
Tenant, the cost of such repairs shall be paid by Tenant to Landlord prior to Landlord's commencement of repair of the damage.  In the event that Landlord does not
deliver the Landlord Repair Notice within sixty (60) days following the date the casualty becomes known to Landlord, Tenant shall, at its sole cost and expense,
repair any injury or damage to the Tenant Improvements and the Original Improvements installed in the Premises and shall return such Tenant Improvements and
Original Improvements to their original condition.  Whether or not Landlord delivers a Landlord Repair Notice, prior to the commencement of construction, Tenant
shall submit to Landlord, for Landlord's review and a pproval, all plans, specifications and working drawings relating thereto, and Tenant shall select the contractors
to perform such improvement work, subject to Landlord's approval, which shall not be unreasonably withheld, conditioned, or delayed.  Landlord shall not be liable
for any inconvenience or annoyance to Tenant or its visitors, or injury to Tenant's business resulting in any way from such damage or the repair thereof; provided
however, that if such fire or other casualty shall have damaged the Premises or Common Areas necessary to Tenant's occupancy, and the Premises are not occupied
by Tenant as a result thereof, then during the time and to the extent the Premises are unfit for occupancy, the Rent shall be abated in proportion to the ratio that the
amount of rentable square feet of the Premises which is unfit for occupancy for the purposes permitted under this Lease bears to the total rentable square feet of the
Premises.  In the event that Landlord shall not deliver the Landlor d Repair Notice, Tenant's right to rent abatement pursuant to the preceding sentence shall
terminate as of the date which is reasonably determined by Landlord to be the date Tenant should have completed repairs to the Premises assuming Tenant used
reasonable due diligence in connection therewith.
 

11.2 Landlord's Option to Repair.  Notwithstanding the terms of Section 11.1 of this Lease, Landlord may elect not to rebuild and/or restore the
Premises, Building and/or Project, and instead terminate this Lease, by notifying Tenant in writing of such termination within sixty (60) days after the date of
discovery of the damage, such notice to include a termination date giving Tenant sixty (60) days to vacate the Premises, but Landlord may so elect only if the
Building or Project shall be damaged by fire or other casualty or cause, whether or not the Pre mises are affected, and one or more of the following conditions is
present: (i) in Landlord's reasonable judgment, repairs cannot reasonably be completed within one hundred eighty (180) days after the date of discovery of the
damage (when such repairs are made without the payment of overtime or other premiums); (ii) the holder of any mortgage on the Building or Project or ground
lessor with respect to the Building or Project shall require that the insurance proceeds or any portion thereof be used to retire the mortgage debt, or shall terminate
the ground lease, as the case may be; (iii) the damage is not fully covered by Landlord's insurance policies; (iv) Landlord decides to rebuild the Building or
Common Areas so that they will be substantially different structurally or architecturally; (v) the damage occurs during the last twelve (12) months of the Lease
Term; or (vi) any owner of any other portion of the Project, other than Landlord, does not intend to repair the damage to such portion of the Project; pr ovided,
however, that if Landlord does not elect to terminate this Lease pursuant to Landlord's termination right as provided above, and the repairs cannot, in the reasonable
opinion of Landlord, be completed within one hundred eighty (180) days after being commenced, Tenant may elect, no earlier than sixty (60) days after the date of
the damage and not later than one hundred twenty (120) days after the date of such damage, to terminate this Lease by written notice to Landlord effective as of the
date specified in the notice, which date shall not be less than thirty (30) days nor more than sixty (60) days after the date such notice is given by
Tenant.  Notwithstanding the provisions of this Section 11.2, Tenant shall have the right to terminate this Lease under this Section 11.2 only if each of the following
conditions is satisfied:  (a) the damage to the Project by fire or other casualty was not caused by the gross negligence or intentional act of Tenant or its partners or
subpartners an d their respective officers, agents, servants, employees, and independent contractors; (b) Tenant is not then in default under this Lease; (c) as a result
of the damage, Tenant cannot reasonably conduct its ordinary business from the Premises; and, (d) as a result of the damage to the Project, Tenant does not occupy
all or a material portion of the Premises and the remaining portion of the Premises, if any, is not sufficient to allow Tenant to effectively conduct its ordinary
business therein.
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11.3 Waiver of Statutory Provisions.  The provisions of this Lease, including this Article 11, constitute an express agreement between Landlord and
Tenant with respect to any and all damage to, or destruction of, all or any part of the Premises, the Building or the Project, and any statute or regulation of the State
of California, including, without limitation, Sections 1932(2) and 1933(4) of the California Civil Code, with respect to any rights or obligations concerning damage
or destruction in the absence of an express agreement between the parties, and any other statute or regulation, now or hereafter in effect, shall have no application to
this Lease or any damage or destruction to all or any part of the Premises, the Building or the Project.
 

ARTICLE 12                                
 

 
NONWAIVER

 
No provision of this Lease shall be deemed waived by either party hereto unless expressly waived in a writing signed thereby.  The waiver by either party

hereto of any breach of any term, covenant or condition herein contained shall not be deemed to be a waiver of any subsequent breach of same or any other term,
covenant or condition herein contained.  The subsequent acceptance of Rent hereunder by Landlord shall not be deemed to be a waiver of any preceding breach by
Tenant of any term, covenant or condition of this Lease, other than the failure of Tenant to pay the particular Rent so accepted, regardless of Landlord's knowledge
of such preceding breach at the time of acceptance of such Rent.  No acceptance of a lesser amount than the Rent herein stipulated shall be deemed a waiver of
Landlord's right to receive the full amount due, nor shall any endorsement or statement on any check or payment or any letter accompanying such check or payment
be deemed an accord and satisfaction, and Landlord may accept such check or payment without prejudice to Landlord's right to recover the full amount due.  No
receipt of monies by Landlord from Tenant after the termination of this Lease shall in any way alter the length of the Lease Term or of Tenant's right of possession
hereunder, or after the giving of any notice shall reinstate, continue or extend the Lease Term or affect any notice given Tenant prior to the receipt of such monies, it
being agreed that after the service of notice or the commencement of a suit, or after final judgment for possession of the Premises, Landlord may receive and collect
any Rent due, and the payment of said Rent shall not waive or affect said notice, suit or judgment.
 

ARTICLE 13                                
 

 
CONDEMNATION

 
If the whole or any part of the Premises, Building or Project shall be taken by power of eminent domain or condemned by any competent authority for any

public or quasi-public use or purpose, or if any adjacent property or street shall be so taken or condemned, or reconfigured or vacated by such authority in such
manner as to require the use, reconstruction or remodeling of any part of the Premises, Building or Project, or if Landlord shall grant a deed or other instrument in
lieu of such taking by eminent domain or condemnation, Landlord shall have the option to terminate this Lease effective as of the date possession is required to be
surrendered to the authority; provided, however, that Landlord shall only have the right to terminate this Lease as provided above if Landlord terminates the leases
of all other tenants in the Building similarly affected by the taking and provided further that to the extent that the Premises are not adversely affected by such taking
and Landlord continues to operate the Building as an office building, Landlord may not terminate this Lease.  If more than fifteen percent (15%) of the rentable
square feet of the Premises is taken, or if access to and/or the use of the Premises is substantially impaired, in each case for a period in excess of one hundred eighty
(180) days, Tenant shall have the option to terminate this Lease effective as of the date possession is required to be surrendered to the authority.  Tenant shall not
because of such taking assert any claim against Landlord or the authority for any compensation because of such taking and Landlord shall be entitled to the entire
award or payment in connection therewith, except that Tenant shall have the right to file any separate claim available to Tenant for any taking of Tenant's personal
property and fixtures belonging to Tenant an d removable by Tenant upon expiration of the Lease Term pursuant to the terms of this Lease, and for moving
expenses, so long as such claims do not diminish the award available to Landlord, its ground lessor with respect to the Building or Project or its mortgagee, and such
claim is payable separately to Tenant.  All Rent shall be apportioned as of the date of such termination.  If any part of the Premises shall be taken, and this Lease
shall  not be so terminated, the Rent shall be proportionately abated.  Tenant hereby waives any and all rights it might otherwise have pursuant to Section 1265.130
of The California Code of Civil Procedure.  Notwithstanding anything to the contrary contained in this Article 13, in the event of a temporary taking of all or any
portion of the Premises for a period of one hundred and eighty (180) days or less, then this Lease shall not terminate but the Base R ent and the Additional Rent
shall be abated for the period of such taking in proportion to the ratio that the amount of rentable square feet of the Premises taken bears to the total rentable square
feet of the Premises that is not then-occupied by Tenant during such period.  Landlord shall be entitled to receive the entire award made in connection with any such
temporary taking.
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ARTICLE 14                                
 

 
ASSIGNMENT AND SUBLETTING

 
14.1 Transfers.  Tenant shall not, without the prior written consent of Landlord, assign, mortgage, pledge, hypothecate, encumber, or permit any lien to

attach to, or otherwise transfer, this Lease or any interest hereunder, permit any assignment, or other transfer of this Lease or any interest hereunder by operation of
law, sublet the Premises or any part thereof, or enter into any license or concession agreements or otherwise permit the occupancy or use of the Premises or any part
thereof by any persons other than Tenant and its employees and contractors (all of the foregoing are hereinafter sometimes referred to collect ively as "Transfers"
and any person to whom any Transfer is made or sought to be made is hereinafter sometimes referred to as a "Transferee").  If Tenant desires Landlord's consent to
any Transfer, Tenant shall notify Landlord in writing, which notice (the "Transfer Notice") shall include (i) the proposed effective date of the Transfer, which shall
not be less than thirty (30) days nor more than one hundred eighty (180) days after the date of delivery of the Transfer Notice, (ii) a description of the portion of the
Premises to be transferred (the "Subject Space"), (iii) all of the terms of the proposed Transfer and the consideration therefor, including calculation of the "Transfer
Premium", as that term is defined in Section 14.3 below, in connection with such Transfer, the name and address of the proposed Transferee, and a copy of all
existing executed and/or proposed documentation pertaining to the proposed Transfer, including all existing operative documents to be executed to evidence such
Transfer or the agreements incidental or related to such Transfer, provided that Landlord shall have the right to require Tenant to utilize Landlord's standard Transfer
documents in connection with the documentation of such Transfer, and (iv) current financial statements of the proposed Transferee certified by an officer, partner or
owner thereof, business credit and personal references and history of the proposed Transferee and any other information reasonably required by Landlord which will
enable Landlord to determine the financial responsibility, character, and reputation of the proposed Transferee, nature of such Transferee's business and proposed
use of the Subjec t Space.  Any Transfer made without Landlord's prior written consent shall, at Landlord's option, be null, void and of no effect, and shall, at
Landlord's option, constitute a default by Tenant under this Lease.  Whether or not Landlord consents to any proposed Transfer, Tenant shall pay Landlord's
reasonable review and processing fees, as well as any reasonable professional fees (including, without limitation, attorneys', accountants', architects', engineers' and
consultants' fees) incurred by Landlord, within thirty (30) days after written request by Landlord.
 

14.2 Landlord's Consent.  Landlord shall not unreasonably withhold or delay its consent to any proposed Transfer of the Subject Space to the
Transferee on the terms specified in the Transfer Notice.  Without limitation as to other reasonable grounds for withholding consent, the parties hereby agree that it
shall be reasonable under this Lease and under any applicable law for Landlord to withhold consent to any proposed Transfer where one or more of the following
apply:
 

14.2.1 The Transferee is of a character or reputation or engaged in a business which is not consistent with the quality of the Building or the
Project;
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14.2.2 The Transferee intends to use the Subject Space for purposes which are not permitted under this Lease;
 

14.2.3 The Transferee is either a governmental agency or instrumentality thereof;
 

14.2.4 The Transferee is not a party of reasonable financial worth and/or financial stability in light of the responsibilities to be undertaken in
connection with the Transfer on the date consent is requested;
 

14.2.5 The proposed Transfer would cause a violation of another lease for space in the Project, or would give an occupant of the Project a right
to cancel its lease; or
 

14.2.6 Either the proposed Transferee, or any person or entity which directly or indirectly, controls, is controlled by, or is under common control
with, the proposed Transferee is negotiating with Landlord or has negotiated with Landlord during the six (6) month period immediately preceding the date
Landlord receives the Transfer Notice, to lease space in the Project.
 

If Landlord consents to any Transfer pursuant to the terms of this Section 14.2 (and does not exercise any recapture rights Landlord may have under
Section 14.4 of this Lease), Tenant may within six (6) months after Landlord's consent, but not later than the expiration of said six-month period, enter into such
Transfer of the Premises or portion thereof, upon substantially the same terms and conditions as are set forth in the Transfer Notice furnished by Tenant to Landlord
pursuant to Section 14.1 of this Lease, provided that if there are any changes in the terms and conditions from those specified in the Transfer Notice (i) suc h that
Landlord would initially have been entitled to refuse its consent to such Transfer under this Section 14.2, or (ii) which would cause the proposed Transfer to be more
favorable to the Transferee than the terms set forth in Tenant's original Transfer Notice, Tenant shall again submit the Transfer to Landlord for its approval and other
action under this Article 14 (including Landlord's right of recapture, if any, under Section 14.4 of this Lease).  Notwithstanding anything to the contrary in this
Lease, if Tenant or any proposed Transferee claims that Landlord has unreasonably withheld or delayed its consent under Section 14.2 or otherwise has breached or
acted unreasonably under this Article 14, their sole remedies shall be a suit for contract damages (other than damages for injury to, or interference with, Tenant's
business including, without limitation, loss of profits, however occurring) or declaratory judgment and an injunction for the relief sought, and Tenant hereby waives
all other remedies, including, without limitation, any right at law or equity to terminate this Lease, on its own behalf and, to the extent permitted under all applicable
laws, on behalf of the proposed Transferee.
 

14.3 Transfer Premium.  If Landlord consents to a Transfer, as a condition thereto which the parties hereby agree is reasonable, Tenant shall pay to
Landlord fifty percent (50%) of any "Transfer Premium," as that term is defined in this Section 14.3, received by Tenant from such Transferee.  "Transfer
Premium" shall mean all rent, additional rent or other consideration payable by such Transferee in connection with the Transfer in exce ss of the Rent and
Additional Rent payable by Tenant under this Lease during the term of the Transfer on a per rentable square foot basis if less than all of the Premises is
transferred.  "Transfer Premium" shall also include, but not be limited to, key money, bonus money or other cash consideration paid by Transferee to Tenant in
connection with such Transfer, and any payment in excess of fair market value for services rendered by Tenant to Transferee or for assets, fixtures, inventory,
equipment, or furniture transferred by Tenant to Transferee in connection with such Transfer.  The determination of the amount of Landlord's applicable share of the
Transfer Premium shall be made on a monthly basis as rent or other consideration is received by Tenant under the Transfer.
 

14.4 Landlord's Option as to Subject Space.  Notwithstanding anything to the contrary contained in this Article 14, in the event Tenant contemplates a
Transfer of all or a portion of the Premises, Tenant shall give Landlord notice (the "Intention to Transfer Notice") of such contemplated Transfer (whether or not
the contemplated Transferee or the terms of such contemplated Transfer have been determined).  The Intention to Transfer Notice shall specify the portion of and
amount of rentable squar e feet of the Premises which Tenant intends to Transfer (the "Contemplated Transfer Space"), the contemplated date of commencement
of the Contemplated Transfer (the "Contemplated Effective Date"), and the contemplated length of the term of such contemplated Transfer, and shall specify that
such Intention to Transfer Notice is delivered to Landlord pursuant to this Section 14.4 in order to allow Landlord to elect to recapture the Contemplated Transfer
Space.  Thereafter, Landlord shall have the option, by giving written notice to Tenant within thirty (30) days after receipt of any Intention to Transfer Notice, to
recapture the Contemplated Transfer Space.  Such recapture shall cancel and terminate this Lease with respect to such Contemplated Transfer Space as of the
Contemplated Effective Date.  In th e event of a recapture by Landlord, if this Lease shall be canceled with respect to less than the entire Premises, the Rent reserved
herein shall be prorated on the basis of the number of rentable square feet retained by Tenant in proportion to the number of rentable square feet contained in the
Premises, and this Lease as so amended shall continue thereafter in full force and effect, and upon request of either party, the parties shall execute written
confirmation of the same.  If Landlord declines, or fails to elect in a timely manner, to recapture such Contemplated Transfer Space under this Section 14.4, then,
subject to the other terms of this Article 14, for a period of nine (9) months (the "Nine Month Period") commencing on the last day of such thirty (30) day period,
Landlord shall not have any right to r ecapture the Contemplated Transfer Space with respect to any Transfer made during the Nine Month Period, provided that any
such Transfer is substantially on the terms set forth in the Intention to Transfer Notice, and provided further that any such Transfer shall be subject to the remaining
terms of this Article 14.  If such a Transfer is not so consummated within the Nine Month Period (or if a Transfer is so consummated, then upon the expiration of the
term of any Transfer of such Contemplated Transfer Space consummated within such Nine Month Period), Tenant shall again be required to submit a new Intention
to Transfer Notice to Landlord with respect any contemplated Transfer, as provided above in this Section 14.4.
 
 
 

30



 
 

14.5 Effect of Transfer.  If Landlord consents to a Transfer, (i) the terms and conditions of this Lease shall in no way be deemed to have been waived or
modified, (ii) such consent shall not be deemed consent to any further Transfer by either Tenant or a Transferee, (iii) Tenant shall deliver to Landlord, promptly after
execution, an original executed copy of all documentation pertaining to the Transfer in form reasonably acceptable to Landlord, (iv) Tenant shall furnish upon
Landlord's request a complete statement, certified by an independent certified public accountant, or Tenant's chief financial officer, setting forth in detail the
computation of any Transfer Premium Tenant has derived and shall derive from such Transfer, and (v) no Transfer relating to this Lease or agreement entered into
with respect thereto, whether with or without Landlord's consent, shall relieve Tenant or any guarantor of the Lease from any liability under this Lease, including,
without limitation, in connection with the Subject Space.  Landlord or its authorized representatives shall have the right at all reasonable times to audit the books,
records and papers of Tenant relating to any Transfer, and shall have the right to make copies thereof.  If the Transfer Premium respecting any Transfer shall be
found understated, Tenant shall, within thirty (30) days after demand, pay the deficiency, and if understated by more than two percent (2%), Tenant shall pay
Landlord's costs of such audit.
 

14.6 Additional Transfers.  For purposes of this Lease, the term "Transfer" shall also include (i) if Tenant is a partnership, the withdrawal or change,
voluntary, involuntary or by operation of law, of fifty percent (50%) or more of the partners, or transfer of fifty percent (50%) or more of partnership interests,
within a twelve (12)-month period, or the dissolution of the partnership without immediate reconstitution thereof, and (ii) if Tenant is a closely held corporation (i.e.,
whose stock is not publicly h eld and not traded through an exchange or over the counter), (A) the dissolution, merger, consolidation or other reorganization of
Tenant or (B) the sale or other transfer of an aggregate of fifty percent (50%) or more of the voting shares of Tenant (other than to immediate family members by
reason of gift or death), within a twelve (12)-month period, or (C) the sale, mortgage, hypothecation or pledge of an aggregate of fifty percent (50%) or more of the
value of the unencumbered assets of Tenant within a twelve (12)-month period.
 

14.7 Occurrence of Default.  Any Transfer hereunder shall be subordinate and subject to the provisions of this Lease, and if this Lease shall be
terminated during the term of any Transfer, Landlord shall have the right to:  (i) treat such Transfer as cancelled and repossess the Subject Space by any lawful
means, or (ii) require that such Transferee attorn to and recognize Landlord as its landlord under any such Transfer.  If Tenant shall be in default under this Lease,
Landlord is hereby irrevocably authorized, as Tenant's agent and attorney-in-fact, to direct any Transferee to make all payments under o r in connection with the
Transfer directly to Landlord (which Landlord shall apply towards Tenant's obligations under this Lease) until such default is cured.  Such Transferee shall rely on
any representation by Landlord that Tenant is in default hereunder, without any need for confirmation thereof by Tenant.  Upon any assignment, the assignee shall
assume in writing all obligations and covenants of Tenant thereafter to be performed or observed under this Lease.  No collection or acceptance of rent by Landlord
from any Transferee shall be deemed a waiver of any provision of this Article 14 or the approval of any Transferee or a release of Tenant from any obligation under
this Lease, whether theretofore or thereafter accruing.  In no event shall Landlord's enforcement of any provision of this Lease against any Transferee be deemed a
waiver of Landlord's right to enforce any term of this Lease against Tenan t or any other person.  If Tenant's obligations hereunder have been guaranteed, Landlord's
consent to any Transfer shall not be effective unless the guarantor also consents to such Transfer.
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14.8 Non-Transfers.  Notwithstanding anything to the contrary contained in this Article 14, an assignment of all or a portion of the Premises to an
affiliate of Tenant (an entity which is controlled by, controls, or is under common control with, Tenant), shall not be deemed a Transfer under this Article 14,
provided that Tenant notifies Landlord of any such assignment and promptly supplies Landlord with any documents or information requested by Landlord regarding
such assignment or sublease or such affiliate, and further provided that such assignment is not a subterfuge by Tenant to avoid its obligations under this Lease.  An
assignee under a transfer specified in this Section 14.8 may be referred to as a "Permitted Transferee.”  "Control," as used in this Section 14.8, shall mean the
ownership, directly or indirectly, of at least fifty-one percent (51%) of the voting securities of, or possession of the right to vote, in the ordinary direction of its
affairs, of at least fifty-one percent (51%) of the voting interest in, any person or entity.
 

ARTICLE 15                                
 

 
SURRENDER OF PREMISES; OWNERSHIP AND

 
REMOVAL OF TRADE FIXTURES

 
15.1 Surrender of Premises.  No act or thing done by Landlord or any agent or employee of Landlord during the Lease Term shall be deemed to

constitute an acceptance by Landlord of a surrender of the Premises unless such intent is specifically acknowledged in writing by Landlord.  The delivery of keys to
the Premises to Landlord or any agent or employee of Landlord shall not constitute a surrender of the Premises or effect a termination of this Lease, whether or not
the keys are thereafter retained by Landlord, and notwithstanding such delivery Tenant shall be entitled to the return of such keys at any reasonable time upon
request until this Lease shall have been properly terminated.  The voluntary or other surrender of this Lease by Tenant, whether accepted by Landlord or not, or a
mutual termination hereof, shall not work a merger, and at the option of Landlord shall operate as an assignment to Landlord of all subleases or subtenancies
affecting the Premises or terminate any or all such sublessees or subtenancies.
 

15.2 Removal of Tenant Property by Tenant.  Upon the expiration of the Lease Term, or upon any earlier termination of this Lease, Tenant shall,
subject to the provisions of this Article 15, quit and surrender possession of the Premises to Landlord in as good order and condition as when Tenant took possession
and as thereafter improved by Landlord and/or Tenant, reasonable wear and tear and repairs which are specifically made the responsibility of Landlord hereunder
excepted.  Upon such expiration or termination, Tenant shall, without expense to Land lord, remove or cause to be removed from the Premises all debris and
rubbish, and such items of furniture, equipment, business and trade fixtures, free-standing cabinet work, movable partitions and other articles of personal property
owned by Tenant or installed or placed by Tenant at its expense in the Premises, and such similar articles of any other persons claiming under Tenant, as Landlord
may, in its sole discretion, require to be removed, and Tenant shall repair at its own expense all damage to the Premises and Building resulting from such removal.
 

15.3 Environmental Assessment.  In connection with its surrender of the Premises, Tenant shall submit to Landlord, not more than sixty (60) nor less
than thirty (30) days prior to the expiration date of this Lease (or in the event of an earlier termination of this Lease, as soon as reasonably possible following such
termination), an environmental Assessment of the Premises by a competent and experienced environmental engineer or engineering firm reasonably satisfactory to
Landlord (pursuant to a contract approved by Landlord and providing that Landlord can rely on the Environmental Assessment), which (i) evidences that the
Premises are in a clean and safe condition and free and clear of any Hazardous Materials introduced by Tenant.  If such Environmental Assessment reveals that
remediation or Clean-up is required due to Tenant's activities under any Environmental Laws, Tenant shall submit a remediation plan prepared by a recognized
environmental consultant and shall be responsible for all costs of remediation and Clean-up, as more particularly provided in Section 5.4, above.
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ARTICLE 16                                
 

 
HOLDING OVER

 
If Tenant holds over after the expiration of the Lease Term or earlier termination thereof, with the express written consent of Landlord, such tenancy shall

be from month-to-month only at a monthly rate as mutually agreed upon by Landlord and Tenant in writing, and shall not constitute a renewal hereof or an extension
for any further term.  If Tenant holds over after the expiration of the Lease Term of earlier termination thereof, without the express or implied consent of Landlord,
such tenancy shall be deemed to be a tenancy by sufferance only, and shall not constitute a renewal hereof or an extension for any further term.  Rent during any
tenancy by sufferance shall be payable at a monthly rate equal to 150% of the Rent applicable during the last rental period of the Lease Term under this Lease during
the first t wo (2) months immediately following the expiration or earlier termination of the Lease Term, and 200% thereafter.  Such month-to-month tenancy or
tenancy by sufferance, as the case may be, shall be subject to every other applicable term, covenant and agreement contained herein.  Nothing contained in this
Article 16 shall be construed as consent by Landlord to any holding over by Tenant, and Landlord expressly reserves the right to require Tenant to surrender
possession of the Premises to Landlord as provided in this Lease upon the expiration or other termination of this Lease.  The provisions of this Article 16 shall not
be deemed to limit or constitute a waiver of any other rights or remedies of Landlord provided herein or at law.  If Tenant fails to surrender the Premises upon the
termination or expiration of this Lease, in addition to any other liabilities to Landlord accruing therefrom, Tenant shall protect, defend, indemnify and hold Landlord
harmless from all loss, costs (including reasonable attorneys' fees) and liability resulting from such failure, including, without limiting the generality of the
foregoing, any claims made by any succeeding tenant founded upon such failure to surrender and any lost profits to Landlord resulting therefrom.
 

ARTICLE 17                                
 

 
ESTOPPEL CERTIFICATES

 
Within ten (10) business days following a request in writing by Landlord, Tenant shall execute, acknowledge and deliver to Landlord an estoppel

certificate, which, as submitted by Landlord, shall be substantially in the form of Exhibit E, attached hereto (or such other form as may be required by any
prospective mortgagee or purchaser of the Project, or any portion thereof), indicating therein any exceptions thereto that may exist at that time, and shall also
contain any other information reasonably requested by Landlord or Landlord's mortgagee or prospective mortgagee.  Any such certificate may be relied upon by any
prospective mortgagee or purchaser of all or any portion of the Project.  Tenant shall execute and deliver whatev er other instruments may be reasonably required for
such purposes.  At any time during the Lease Term, Landlord may require Tenant to provide Landlord with a current financial statement and financial statements of
the two (2) years prior to the current financial statement year.  Such statements shall be prepared in accordance with generally accepted accounting principles and, if
such is the normal practice of Tenant, shall be audited by an independent certified public accountant.  Failure of Tenant to timely execute, acknowledge and deliver
such estoppel certificate or other instruments shall constitute an acceptance of the Premises and an acknowledgment by Tenant that statements included in the
estoppel certificate are true and correct, without exception.  Notwithstanding the foregoing, in the event (i) Tenant's stock is publicly traded on a national stock
exchange, and (ii) Tenant has 10K and 10Q filing requirements, Tenant's obligation to provide Landlord with a cop y of its most recent current financial statement
shall be deemed satisfied.
 

ARTICLE 18                                
 

 
SUBORDINATION

 
This Lease shall be subject and subordinate to all present and future ground or underlying leases of the Building or Project and to the lien of any mortgage,

trust deed or other encumbrances now or hereafter in force against the Building or Project or any part thereof, if any, and to all renewals, extensions, modifications,
consolidations and replacements thereof, and to all advances made or hereafter to be made upon the security of such mortgages or trust deeds, unless the holders of
such mortgages, trust deeds or other encumbrances, or the lessors under such ground lease or underlying leases, require in writing that this Lease be superior thereto
(collectively, the “Superior Holders”); provided, however, that in consideration of and a condition precedent to Tenant&# 8217;s agreement
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to subordinate this Lease to any future Superior Holders, shall be the receipt by Tenant of a subordination non-disturbance and attornment agreement in the

standard form provided by such Superior Holders, which requires such Superior Holder to accept this lease, and not to disturb tenant’s possession, so long as an
event of default has not occurred and be continuing (an “SNDA”) executed by Landlord and the appropriate Superior Holder.  Tenant covenants and agrees in the
event any proceedings are brought for the foreclosure of any such mortgage or deed in lieu thereof (or if any ground lease is terminated), to attorn, without any
deductions or set-offs whatsoever, to the lienholder or purchaser or any successors thereto upon any such foreclosure sale or deed in lieu thereof (or to the ground
lessor), if so requested to do so by such purchaser or lienholder or ground lessor, and to recognize such purchaser or lienholder or ground lessor as the lessor under
this Lease, provided such lienholder or purchaser or ground lessor shall agree to accept this Lease and not disturb Tenant's occupancy, so long as Tenant timely pays
the rent and observes and performs the terms, covenants and conditions of this Lease to be observed and performed by Tenant.  Landlord's interest herein may be
assigned as security at any time to any lienholder.  Tenant shall, within ten (10) days of request by Landlord, execute such further instruments or assurances as
Landlord may reasonably deem necessary to evidence or confirm the subordination or superiority of this Lease to any such mortgages, trust deeds, ground leases or
underlying leases.  Tenant waives the provisions of any current or future statute, rule or law which may give or purport to give Tenant any right or election to
terminate or otherwise adversely affect this Lease and the obligations of the Tenant hereunder in the event of any foreclosure proceeding or sale.
 

ARTICLE 19                                
 

 
DEFAULTS; REMEDIES

 
19.1 Events of Default.  The occurrence of any of the following shall constitute a default of this Lease by Tenant:

 
19.1.1 Any failure by Tenant to pay any Rent or any other charge required to be paid under this Lease, or any part thereof, when due unless such

failure is cured within five (5) business days after notice; or
 

19.1.2 Except where a specific time period is otherwise set forth for Tenant's performance in this Lease, in which event the failure to perform by
Tenant within such time period shall be a default by Tenant under this Section 19.1.2, any failure by Tenant to observe or perform any other provision, covenant or
condition of this Lease to be observed or performed by Tenant where such failure continues for thirty (30) days after written notice thereof from Landlord to Tenant;
provided that if the nature of such default is such that the same cannot reasonably be cured within a thirty (30) day period, Tenant shall not be deemed to be in
default if it diligently commences such cure within such period and thereafter diligently proceeds to rectify and cure such default; or
 

19.1.3 Abandonment or vacation of all or a substantial portion of the Premises by Tenant; or
 

19.1.4 The failure by Tenant to observe or perform according to the provisions of Articles 5, 14, 17 or 18 of this Lease where such failure
continues for more than two (2) business days after notice from Landlord; or
 

19.1.5 Tenant's failure to occupy the Premises within ten (10) business days after the Lease Commencement Date.
 

The notice periods provided herein are in lieu of, and not in addition to, any notice periods provided by law.
 

19.2 Remedies Upon Default.  Upon the occurrence of any event of default by Tenant, Landlord shall have, in addition to any other remedies available
to Landlord at law or in equity (all of which remedies shall be distinct, separate and cumulative), the option to pursue any one or more of the following remedies,
each and all of which shall be cumulative and nonexclusive, without any notice or demand whatsoever.
 

19.2.1 Terminate this Lease, in which event Tenant shall immediately surrender the Premises to Landlord, and if Tenant fails to do so, Landlord
may, without prejudice to any other remedy which it may have for possession or arrearages in rent, enter upon and take possession of the Premises and expel or
remove Tenant and any other person who may be occupying the Premises or any part thereof, without being liable for prosecution or any claim or damages therefor;
and Landlord may recover from Tenant the following:
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(i) The worth at the time of award of the unpaid rent which has been earned at the time of such termination; plus
 

(ii) The worth at the time of award of the amount by which the unpaid rent which would have been earned after termination until the
time of award exceeds the amount of such rental loss that Tenant proves could have been reasonably avoided; plus
 

(iii) The worth at the time of award of the amount by which the unpaid rent for the balance of the Lease Term after the time of award
exceeds the amount of such rental loss that Tenant proves could have been reasonably avoided; plus
 

(iv) Any other amount necessary to compensate Landlord for all the detriment proximately caused by Tenant's failure to perform its
obligations under this Lease or which in the ordinary course of things would be likely to result therefrom, specifically including but not limited to, brokerage
commissions and advertising expenses incurred, expenses of remodeling the Premises or any portion thereof for a new tenant, whether for the same or a different
use, and any special concessions made to obtain a new tenant; and
 

(v) At Landlord's election, such other amounts in addition to or in lieu of the foregoing as may be permitted from time to time by
applicable law.
 

The term "rent" as used in this Section 19.2 shall be deemed to be and to mean all sums of every nature required to be paid by Tenant pursuant to the terms
of this Lease, whether to Landlord or to others.  As used in Sections 19.2.1(i) and (ii), above, the "worth at the time of award" shall be computed by allowing interest
at the rate set forth in Article 25 of this Lease, but in no case greater than the maximum amount of such interest permitted by law.  As used in Section 19.2.1(iii)
above, the "worth at the time of award" shall be computed by discounting such amount at the discount rate of the Federal Reserve Bank of San Francisco at the
time of award plus one percent (1%).
 

19.2.2 Landlord shall have the remedy described in California Civil Code Section 1951.4 (lessor may continue lease in effect after lessee's
breach and abandonment and recover rent as it becomes due, if lessee has the right to sublet or assign, subject only to reasonable limitations).  Accordingly, if
Landlord does not elect to terminate this Lease on account of any default by Tenant, Landlord may, from time to time, without terminating this Lease, enforce all of
its rights and remedies under this Lease, including the right to recover all rent as it becomes due.
 

19.2.3 Landlord shall at all times have the rights and remedies (which shall be cumulative with each other and cumulative and in addition to
those rights and remedies available under Sections 19.2.1 and 19.2.2, above, or any law or other provision of this Lease), without prior demand or notice except as
required by applicable law, to seek any declaratory, injunctive or other equitable relief, and specifically enforce this Lease, or restrain or enjoin a violation or breach
of any provision hereof.
 

19.3 Subleases of Tenant.  Whether or not Landlord elects to terminate this Lease on account of any default by Tenant, as set forth in this Article 19,
Landlord shall have the right to terminate any and all subleases, licenses, concessions or other consensual arrangements for possession entered into by Tenant and
affecting the Premises or may, in Landlord's sole discretion, succeed to Tenant's interest in such subleases, licenses, concessions or arrangements.  In the event of
Landlord's election to succeed to Tenant's interest in any such subleases, licenses, concessions or arrangements, Tenant shall, as of the date of notice by Landlord of
such election, have no further right to or interest in the rent or other consideration receivable thereunder.
 

19.4 Efforts to Relet.  No re-entry or repossession, repairs, maintenance, changes, alterations and additions, reletting, appointment of a receiver to
protect Landlord's interests hereunder, or any other action or omission by Landlord shall be construed as an election by Landlord to terminate this Lease or Tenant's
right to possession, or to accept a surrender of the Premises, nor shall same operate to release Tenant in whole or in part from any of Tenant's obligations hereunder,
unless express written notice of such intention is sent by Landlord to Tenant.  Tenant hereby irrevocably waives any right otherwise av ailable under any law to
redeem or reinstate this Lease.
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19.5 Landlord Default.

 
19.5.1 General.  Notwithstanding anything to the contrary set forth in this Lease, Landlord shall not be in default in the performance of any

obligation required to be performed by Landlord pursuant to this Lease unless Landlord fails to perform such obligation within thirty (30) days after the receipt of
notice from Tenant specifying in detail Landlord's failure to perform; provided, however, if the nature of Landlord's obligation is such that more than thirty (30) days
are required for its performance, then Landlord shall not be in default under this Lease if it shall commence such performance within such thirty (30) day period and
thereafter diligently pursue the same to completion.  Upon any such default by Landlord under this Lease, Tenant may, except as otherwise specifically provided in
this Lease to the contrary, exercise any of its rights provided at law or in equity.
 

19.5.2 Abatement of Rent.  In the event that Tenant is prevented from using, and does not use, the Premises or any portion thereof, as a result
of (i) any repair, maintenance or alteration performed by Landlord, or which Landlord failed to perform, after the Lease Commencement Date and required by this
Lease, which substantially interferes with Tenant's use of the Premises, or (ii) any failure to provide services, utilities or access to the Premises as required by this
Lease (either such set of circumstances as set forth in items (i) or (ii), above, to be known as an "Abatement Event"), then Tenant shall give Landlord notice of such
Abatement Event, and if such Abatement Event continues for five (5) consecutive business days after Landlord's receipt of any such notice (the "Eligibility
Period") and either (A) Landlord does not diligently commence and pursue to completion the remedy of such Abatement Event or (B) Landlord receives proceeds
from its rental interruption insurance which covers such Abatement Event, then the Base Rent, Tenant's Share of Direct Expenses, and Tenant's obligation to pay for
parking (to the extent not utilized by Tenant) shall be abated or reduced, as the case may be, after expiration of the Eligibility Period for such time that Tenant
continues to be so prevented from using, and does not use for the normal conduct of Tenant's business, the Premises or a portion thereof, in the proportion that the
rentable area of the portion of the Premises that Tenant is prevented from using, and does not use, bears to the total rentable area of the Premises; provided, however,
in the event that Tenant is prevented from using, and does not use, a portion of the Premises for a period of time in excess of the Eligibility Period and the remaining
portion of the Premises is not sufficient to allow Tenant to effectively conduct its business therein, and if Tenant does not conduct its business from such remaining
portion, then for such time after expiration of the Eligibility Period during which Tenant is so prevented from effectively conducting its business therein, the Base
Rent and Tenant's Share of Direct Expenses for the entire Premises and Tenant's obligation to pay for parking shall be abated for such time as Tenant continues to be
so prevented from using, and does not use, the Premises.  If, however, Tenant reoccupies any portion of the Premises during such period, the Rent allocable to such
reoccupied portion, based on the proportion that the rentable area of such reoccup ied portion of the Premises bears to the total rentable area of the Premises, shall be
payable by Tenant from the date Tenant reoccupies such portion of the Premises.  To the extent an Abatement Event is caused by an event covered by Articles 11 or
13 of this Lease, then Tenant's right to abate rent shall be governed by the terms of such Article 11 or 13, as applicable, and the Eligibility Period shall not be
applicable thereto.  Such right to abate Base Rent and Tenant's Share of Direct Expenses shall be Tenant's sole and exclusive remedy for rent abatement at law or in
equity for an Abatement Event; provided, however, that if Landlord has not cured such Abatement Event within one hundred eighty (180) days after receipt of
notice from Tenant, Tenant shall have the right to terminate this Lease until such time as Landlord has cured the Abatement Event, which right may be exercised
only by delivery of notice to Landlord (the " Abatement Event Termination Notice") prior to such time as Landlord has cured the Abatement Event, and shall be
effective as of a date set forth in the Abatement Event Termination Notice (the "Abatement Event Termination Date"), which Abatement Event Termination Date
shall not be less than five (5) business days, and not more than thirty (30) days, following the delivery of the Abatement Event Termination Notice.  Except as
provided in this Section 19.5.2, nothing contained herein shall be interpreted to mean that Tenant is excused from paying Rent due hereunder.
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ARTICLE 20                                
 

 
COVENANT OF QUIET ENJOYMENT

 
Landlord covenants that Tenant, on paying the Rent, charges for services and other payments herein reserved and on keeping, observing and performing all

the other terms, covenants, conditions, provisions and agreements herein contained on the part of Tenant to be kept, observed and performed, shall, during the Lease
Term, peaceably and quietly have, hold and enjoy the Premises subject to the terms, covenants, conditions, provisions and agreements hereof without interference by
any persons lawfully claiming by or through Landlord.  The foregoing covenant is in lieu of any other covenant express or implied.
 

ARTICLE 21                                
 

 
LETTER OF CREDIT

 
21.1 Delivery of Letter of Credit.  Tenant shall deliver to Landlord, on or before the Lease Commencement Date, an unconditional, clean, irrevocable

letter of credit (the "L-C") in the amount set forth in Section 21.3 below (the "L-C Amount"), which L-C shall be issued by a money-center, solvent and nationally
recognized bank (a bank which accepts deposits, maintains accounts, has a local San Diego office which will negotiate a letter of credit, and whose deposits are
insured by the FDIC) reasonably acceptable to Landlord (such approved, issuing bank being referred to herein as the "Bank"), which Bank must have a short term
Fitch Rating which is not less than "F1", and a long term Fitch Rating which is not less than "A" (or in the event such Fitch Ratings are no longer available, a
comparable rating from Standard and Poor’s Professional Rating Service or Moody’s Professional Rating Service) (collectively, the “Bank’s Credit Rating
Threshold”), and which L-C shall be in the form of Exhibit F, attached hereto.  In no event may an L-C be provided by JPMorgan Chase Bank, Bank One, or any
affiliate of either.  Tenant shall pay all expenses, points and/or fees incurred by Tenant in obtaining the L-C.   The L-C shall (i) be "callable" at sight, irrevocable and
unconditional, (ii) be maintained in effect, whether through renewal or extension, for the period commencing on the date of this Lease and continuing until the date
(the "L-C Expiration Date") that is no less than one hundred twenty (120) days after the expiration of the Lease Term as the same may be extended, and Tenant
shall deliver a new L-C or certificate of renewal or extension to Landlord at least sixty (60) days prior to the expiration of the L-C then held by Landlord, without
any action whatsoever on the part of Landlord, (iii) be fully assignable by Landlord, its successors and assigns, (iv) permit partial draws and multiple presentations
and drawings, and (v) be otherwise subject to the UCP 600 Uniform Customs and Practices for Documentary Credits (2007-Rev), International Chamber of
Commerce Publication #600, or the International Standby Practices-ISP 98, International Chamber of Commerce Publication #590.  Landlord, or its then managing
agent, shall have the right to draw down an amount up to the face amount of the L-C if any of the following shall have occurred or be applicable:  (A) such amount
is due to Landlord under the terms and conditions of this Lease, or (B) Tenant has filed a voluntary petition under the U. S. Bankruptcy Code or any state bankruptcy
code (collectively, "Bankruptcy Code"), or (C) an involuntary petition has been filed against Tenant under the Bankruptcy Code, or (D) the Bank has notified
Landlord that the L-C will not be renewed or extended through the L-C Expiration Date, or (E) Tenant is placed into receivership or conservatorship, or becomes
subject to similar proceedings under Federal or State law, or (F) Tenant executes an assignment for the benefit of creditors, or (G) if (1) any of the Bank's Fitc h
Ratings (or other comparable ratings to the extent the Fitch Ratings are no longer available) have been reduced below the Bank's Credit Rating Threshold, or (2)
there is otherwise a material adverse change in the financial condition of the Bank, and Tenant has failed to provide Landlord with a replacement letter of credit,
conforming in all respects to the requirements of this Article 21 (including, but not limited to, the requirements placed on the issuing Bank more particularly set
forth in this Section 21.1 above), in the amount of the applicable L-C Amount, within ten (10) days following Landlord’s written demand therefor (with no other
notice or cure or grace period being applicable thereto, notwithstanding anything in this Lease to the contrary) (each of the foregoing being an "L-C Draw
Event"). & #160;The L-C shall be honored by the Bank regardless of whether Tenant disputes Landlord's right to draw upon the L-C.  In addition, in the event the
Bank is placed into receivership or conservatorship by the Federal Deposit Insurance Corporation or any successor or similar entity, then, effective as of the date
such receivership or conservatorship occurs, said L-C shall be deemed to fail to meet the requirements of this Article 21, and, within ten (10) days following
Landlord's notice to Tenant of such receivership or conservatorship (the "L-C FDIC Replacement Notice"), Tenant shall replace such L-C with a substitute letter of
credit from a different issuer (which issuer shall meet or exceed the Bank's Credit Rating Threshold and shall otherwise be acceptable to Landlord in its reasonable
discretion) and that complies in all respects with the requirements of this Article 21.  If Tenant fails to replace such L-C with such conforming, substitute letter of
credit pursuant to the terms and conditions of this Section 21.1, then, notwithstanding anything in this Lease to the contrary, Landlord shall have the right to declare
Tenant in default of this Lease for which there shall be no notice or grace or cure periods being applicable thereto (other than the aforesaid ten (10) day
period).  Tenant shall be responsible for the payment of any and all costs incurred with the review of any replacement L-C (including without limitation Landlord’s
reasonable attorneys’ fees), which replacement is required pursuant to this Section or is otherwise requested by Tenant.
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21.2 Application of L-C.  Tenant hereby acknowledges and agrees that Landlord is entering into this Lease in material reliance upon the ability of

Landlord to draw upon the L-C upon the occurrence of any L-C Draw Event.  In the event of any L-C Draw Event, Landlord may, but without obligation to do so,
and without notice to Tenant, draw upon the L-C, in part or in whole, to cure any such L-C Draw Event and/or to compensate Landlord for any and all damages of
any kind or nature sustained or which Landlord reasonably estimates that it will sustain resulting from Tenant's breach or default of the Lease or other L-C Draw
Event and/or to compensate Landlord for any and all damages arising out of, or incurred in connection with, the termination of this Lease, including, without
limitation, those specifically identified in Section 1951.2 of the California Civil Code.  The use, application or retention of the L-C, or any portion thereof, by
Landlord shall not prevent Landlord from exercising any other right or remedy provided by this Lease or by any applicable law, it being intended that Landlord shall
not first be required to proceed against the L-C, and such L-C shall not operate as a limitation on any recovery to which Landlord may otherwise be entitled.  Tenant
agrees not to interfere in any way with payment to Landlord of the proceeds of the L-C, either prior to or following a "draw" by Landlord of any portion of the L-C,
regardless of whether any dispu te exists between Tenant and Landlord as to Landlord's right to draw upon the L-C.  No condition or term of this Lease shall be
deemed to render the L-C conditional to justify the issuer of the L-C in failing to honor a drawing upon such L-C in a timely manner.  Tenant agrees and
acknowledges that (i) the L-C constitutes a separate and independent contract between Landlord and the Bank, (ii) Tenant is not a third party beneficiary of such
contract, (iii) Tenant has no property interest whatsoever in the L-C or the proceeds thereof, and (iv) in the event Tenant becomes a debtor under any chapter of the
Bankruptcy Code, Tenant is placed into receivership or conservatorship, and/or there is an event of a receivership, conservatorship or a bankruptcy filing by, or on
behalf of, Tenant, neither Tenant, any trustee, nor Tenant's bankruptcy estate shall have any right to restrict or limit Landlord's claim and/or rights to the L-C and/or
the proceeds thereof by application of Section 502(b)(6) of the U. S. Bankruptcy Code or otherwise.
 

21.3 L-C Amount; Maintenance of L-C by Tenant; Liquidated Damages.
 

21.3.1 L-C Amount.  The L-C Amount shall be equal to the amount set forth in Section 8 of the Summary.
 

21.3.2 Reduction of L-C Amount.  Provided that Tenant is not in default under this Lease (beyond the applicable notice and cure period set
forth in this Lease), (i) commencing on July 1, 2013, the L-C Amount shall be reduced to $262,500.00 and (ii) commencing on July 1, 2014, the L-C Amount shall
be reduced to $175,000.00.  Notwithstanding anything to the contrary set forth in this Section 21.3.1.2, in no event shall the L-C Amount as set forth above decrease
during any period in which Tenant is in default under this Lease, but such decrease sh all take place retroactively after such default is cured, provided that no such
decrease shall thereafter take effect in the event this Lease is terminated early due to such default by Tenant.
 

21.3.3 In General. If, as a result of any drawing by Landlord of all or any portion of the L-C, the amount of the L-C shall be less than the L-C
Amount, Tenant shall, within five (5) business days thereafter, provide Landlord with additional letter(s) of credit in an amount equal to the deficiency, and any such
additional letter(s) of credit shall comply with all of the provisions of this Article 21, and if Tenant fails to comply with the foregoing, the same shall be subject to
the terms of Section 21.3.3 below.  Tenant further covenants and warrants that it will neither assign nor encumber the L-C or any part thereof and that neither
Landlord nor its successors or assigns will be bound by any such assignment, encumbrance, attempted assignment or attempted encumbrance.  Without limiting the
generality of the foregoing, if the L-C expires earlier than the L-C Expiration Date, Landlord will accept a renewal thereof (such renewal letter of credit to be in
effect and delivered to Landlord, as applicable, not later than ninety (90) days prior to the expiration of the L-C), which shall be irrevocable and automatically
renewable as above provided through the L-C Expiration Date upon the same terms as the expiring L-C or such other terms as may be acceptable to Landlord in its
sole discretion.  If Tenant exercises its option to extend the Lease Term pursuant to Section 2.2 of this Lease then, not later than one hundr ed twenty (120) days
prior to the commencement of the Option Term, Tenant shall deliver to Landlord a new L C or certificate of renewal or extension evidencing the L-C Expiration
Date as one hundred twenty (120) days after the expiration of the Option Term.  However, if the L-C is not timely renewed, or if Tenant fails to maintain the L-C in
the amount and in accordance with the terms set forth in this Article 21, Landlord shall have the right to either (x) present the L-C to the Bank in accordance with
the terms of this Article 21, and the proceeds of the L-C may be applied by Landlord against any Rent payable by Tenant under this Lease that is not paid when due
and/or to pay for all losses and damages that Landlord has suffered or that Landlord reasonably estimates that it will suffer as a result of any breach or default by
Tenant under this Le ase, or (y) pursue its remedy under Section 21.3.3 below.  In the event Landlord elects to exercise its rights under the foregoing item (x), (I) any
unused proceeds shall constitute the property of Landlord (and not Tenant’s property or, in the event of a receivership, conservatorship, or a bankruptcy filing by
Tenant, property of such receivership, conservatorship or Tenant’s bankruptcy estate) and need not be segregated from Landlord’s other assets, and (II) Landlord
agrees to pay to Tenant within thirty (30) days after the L-C Expiration Date the amount of any proceeds of the L-C received by Landlord and not applied against
any Rent payable by Tenant under this Lease that was not paid when due or used to pay for any losses and/or damages suffered by Landlord (or reasonably
estimated by Landlord that it will suffer) as a result of any breach or default by Tenant under this Lease; provided, howev er, that if prior to the L-C Expiration Date
a voluntary petition is filed by Tenant, or an involuntary petition is filed against Tenant by any of Tenant’s creditors, under the Bankruptcy Code, then Landlord shall
not be obligated to make such payment in the amount of the unused L-C proceeds until either all preference issues relating to payments under this Lease have been
resolved in such bankruptcy or reorganization case or such bankruptcy or reorganization case has been dismissed.
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21.4 Transfer and Encumbrance.  The L-C shall also provide that Landlord may, at any time and without notice to Tenant and without first obtaining

Tenant's consent thereto, transfer (no more than two (2) times in any twelve (12) month period) all or any portion of its interest in and to the L-C to another party,
person or entity, regardless of whether or not such transfer is from or as a part of the assignment by Landlord of its rights and interests in and to this Lease.  In the
event of a transfer of Landlord's interest in under this Lease, Landlord shall transfer the L-C, in whole or in part, to the transferee and thereupon Landlord shall,
without any further agreement between the parties, be released by Tenant from all liability therefor, and it is agreed that the provisions hereof shall apply to every
transfer or assignment of the whole of said L-C to a new landlord.  In connection with any such transfer of the L-C by Landlord, and upon Landlord's written request
Tenant shall, at Tenant's sole cost and expense, execute and submit to the Bank such applications, documents and instruments as may be necessary to effectuate such
transfer and, Tenant shall be responsible for paying the Bank's transfer and processing fees in connection therewith up to, but not in excess of, a total of One
Thousand and 00/100 Dollars ($1,000.00) in connection with any such transfer, and Landlord shall be responsible for paying any transfer and processing fees in
excess of One Thousand and 00/100 Dollars ($1,000.00).
 

21.5 L-C Not a Security Deposit.  Landlord and Tenant (1) acknowledge and agree that in no event or circumstance shall the L-C or any renewal thereof
or substitute therefore or any proceeds thereof be deemed to be or treated as a “security deposit” under any law applicable to security deposits in the commercial
context, including, but not limited to, Section 1950.7 of the California Civil Code, as such Section now exists or as it may be hereafter amended or succeeded (the
“Security Deposit Laws”), (2) acknowledge and agree that the L-C (including any renewal thereof or substitute therefor or any proceeds thereof) is not intended to
serve as a security deposit, and the Security Deposit Laws shall have no applicability or relevancy thereto, and (c) waive any and all rights, duties and obligations
that any such party may now, or in the future will, have relating to or arising from the Security Deposit Laws.  Tenant hereby irrevocably waives and relinquishes the
provisions of Section 1950.7 of the California Civil Code and any successor statue, and all other provisions of law, now or hereafter in effect, which (x) establish the
time frame by which a landlord must refund a security deposit under a lease, and/or (y) provide that a landlord may claim from a security deposit only those sums
reasonably necessary to remedy defaults in the payment of rent, to repair damage caused by a tenant or to clean the premises, it being a greed that Landlord may, in
addition, claim those sums specified in this Article 21 and/or those sums reasonably necessary to (a) compensate Landlord for any loss or damage caused by
Tenant's breach of this Lease, including any damages Landlord suffers following termination of this Lease, and/or (b) compensate Landlord for any and all damages
arising out of, or incurred in connection with, the termination of this Lease, including, without limitation, those specifically identified in Section 1951.2 of the
California Civil Code.
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21.6 Non-Interference By Tenant.  Tenant agrees not to interfere in any way with any payment to Landlord of the proceeds of the L-C, either prior to or

following a "draw" by Landlord of all or any portion of the L-C, regardless of whether any dispute exists between Tenant and Landlord as to Landlord's right to
draw down all or any portion of the L-C.  No condition or term of this Lease shall be deemed to render the L-C conditional and thereby afford the Bank a
justification for failing to honor a drawing upon such L-C in a timely manner.
 

21.7 Waiver of Certain Relief.  Tenant unconditionally and irrevocably waives (and as an independent covenant hereunder, covenants not to assert) any
right to claim or obtain any of the following relief in connection with the-C:
 

21.7.1 A temporary restraining order, temporary injunction, permanent injunction, or other order that would prevent, restrain or restrict the
presentment of sight drafts drawn under any L-C or the Bank's honoring or payment of sight draft(s); or
 

21.8 Remedy for Improper Drafts.  Tenant's sole remedy in connection with the improper presentment or payment of sight drafts drawn under any L-C
shall be the right to obtain from Landlord a refund of the amount of any sight draft(s) that were improperly presented or the proceeds of which were misapplied,
together with interest at the Interest Rate and reasonable actual out-of-pocket attorneys' fees, provided that at the time of such refund, Tenant increases the amount of
such L-C to the amount (if any) then required under the applicable provisions of this Lease.  Tenant acknowledges that the presentment of sight drafts drawn under
any L-C, or the Bank's payment of sight drafts drawn under such L-C, could not under any circumstances cause Tenant injury that could not be remedied by an
award of money damages, and that the recovery of money damages would be an adequate remedy therefor.  In the event Tenant shall be entitled to a refund as
aforesaid and Landlord shall fail to make such payment within ten (10) business days after demand, Tenant shall have the right to deduct the amount thereof together
with interest thereon at the Interest Rate from the next installment(s) of Base Rent.
 

21.9 Notices to Bank.  Tenant shall not request or instruct the Bank of any L-C to refrain from paying sight draft(s) drawn under such L-C.
 

ARTICLE 22                                
 

 
INTENTIONALLY DELETED

 
ARTICLE 23                                

 

 
SIGNS

 
23.1 Existing Signage.  All of Tenant's existing signage shall remain in place, other than any signage on any recaptured portion no longer occupied by

Tenant, which signage shall be removed by Tenant at Tenant's sole cost and expense prior to the Lease Commencement Date, and Tenant shall repair any damage to
the Building caused by such removal.  Landlord shall retain the right to institute a signage program required to support the conversion of the Building to multi-
tenant use and Tenant shall comply with such program.
 

23.2 Prohibited Signage and Other Items.  Any new signs, notices, logos, pictures, names or advertisements which are installed and that have not been
separately approved by Landlord may be removed without notice by Landlord at the sole expense of Tenant.  Tenant may not install any signs on the exterior or roof
of the Project or the Common Areas.  Any signs, window coverings, or blinds (even if the same are located behind the Landlord-approved window coverings for the
Building), or other items visible from the exterior of the Premises or Building, shall be subject to the prior approval of Landlord, in i ts sole discretion.
 

23.3 Monument Signage. Tenant shall be entitled, at its sole cost and expense, to retain its existing identification signage on the Building's existing
monument sign (the "Monument Sign").  Tenant acknowledges and agrees that Landlord shall be permitted to change the size, configuration, design, layout and all
other aspects of the Monument Sign to facilitate the use of the Monument Sign by multiple tenants at the Project, and that in connection with such modification,
Landlord may, without incurring any liab ility to Tenant and without any abatement of Rent under this Lease, temporally remove Tenant's sign on the Monument
Sign in order to facilitate such modification.  Notwithstanding any provision contained in this Lease to the contrary, including, without limitation this Article 23,
Landlord shall have the right to install new monument signage (the "New Monument Sign"), as Landlord's sole cost and expense, for use by other tenants in the
Project.
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ARTICLE 24                                

 

 
COMPLIANCE WITH LAW

 
Tenant shall not do anything or suffer anything to be done in or about the Premises or the Project which will in any way conflict with any law, statute,

ordinance or other governmental rule, regulation or requirement now in force or which may hereafter be enacted or promulgated.  At its sole cost and expense,
Tenant shall promptly comply with all such governmental measures.  Should any standard or regulation now or hereafter be imposed on Landlord or Tenant by a
state, federal or local governmental body charged with the establishment, regulation and enforcement of occupational, health or safety standards for employers,
employees, landlords or tenants, then Tenant agrees, at its sole cost and expense, to comply promptly with such standards or regulations applicable to Tenant and its
occupation of the Premises.   Tenant shall be responsible, at its sole cost and expense, to make all alterations to the Premises as are required to comply with the
governmental rules, regulations, requirements or standards described in this Article 24.  The judgment of any court of competent jurisdiction or the admission of
Tenant in any judicial action, regardless of whether Landlord is a party thereto, that Tenant has violated any of said governmental measures, shall be conclusive of
that fact as between Landlord and Tenant.
 

ARTICLE 25                                
 

 
LATE CHARGES

 
If any installment of Rent or any other sum due from Tenant shall not be received by Landlord or Landlord's designee within five (5) business days after

Tenant's receipt of written notice from Landlord that said amount is due, then Tenant shall pay to Landlord a late charge equal to five percent (5%) of the overdue
amount plus any reasonable attorneys' fees incurred by Landlord by reason of Tenant's failure to pay Rent and/or other charges when due hereunder.  The late charge
shall be deemed Additional Rent and the right to require it shall be in addition to all of Landlord's other rights and remedies hereunder or at law and shall not be
construed as liquidated damages or as limiting Landlord's remedies in any manner.  In addition to the late charge described above, any Rent or other amounts owing
hereunder which a re not paid within ten (10) days after the date they are due shall bear interest from the date when due until paid at a rate per annum equal to the
lesser of (i) the annual "Bank Prime Loan" rate cited in the Federal Reserve Statistical Release Publication G.13(415), published on the first Tuesday of each
calendar month (or such other comparable index as Landlord and Tenant shall reasonably agree upon if such rate ceases to be published) plus two (2) percentage
points, and (ii) the highest rate permitted by applicable law.
 

ARTICLE 26                                
 

 
LANDLORD'S RIGHT TO CURE DEFAULT; PAYMENTS BY TENANT

 
26.1 Landlord's Cure.  All covenants and agreements to be kept or performed by Tenant under this Lease shall be performed by Tenant at Tenant's sole

cost and expense and without any reduction of Rent, except to the extent, if any, otherwise expressly provided herein.  If Tenant shall fail to perform any obligation
under this Lease, and such failure shall continue in excess of the time allowed under Section 19.1.2, above, unless a specific time period is otherwise stated in this
Lease, Landlord may, but shall not be obligated to, make any such p ayment or perform any such act on Tenant's part without waiving its rights based upon any
default of Tenant and without releasing Tenant from any obligations hereunder.
 

26.2 Tenant's Reimbursement.  Except as may be specifically provided to the contrary in this Lease, Tenant shall pay to Landlord, upon delivery by
Landlord to Tenant of statements therefor:  (i) sums equal to expenditures reasonably made and obligations incurred by Landlord in connection with the remedying
by Landlord of Tenant's defaults pursuant to the provisions of Section 26.1; (ii) sums equal to all losses, costs, liabilities, damages and expenses referred to in
Article 10 of this Lease; and (iii) sums equal to all expenditures made and obligations incurred by Landlord in collecting or attempting to collect the Rent or in
enforcing or attempting to enforce any rights of Landlord under this Lease or pursuant to law, including, without limitation, all reasonable legal fees and other
amounts so expended.  Tenant's obligations under this Section 26.2 shall survive the expiration or sooner termination of the Lease Term.
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ARTICLE 27                                
 

 
ENTRY BY LANDLORD

 
Landlord reserves the right at all reasonable times and upon reasonable notice to Tenant (except in the case of an emergency) to enter the Premises to (i)

inspect them; (ii) show the Premises to prospective purchasers, or to current or prospective mortgagees, ground or underlying lessors or insurers or, during the last
twelve (12) months of the Lease Term, to prospective tenants; (iii) post notices of nonresponsibility (to the extent applicable pursuant to then applicable law); or (iv)
alter, improve or repair the Premises or the Building, or for structural alterations, repairs or improvements to the Building or the Building's systems and equipment,
provided any alterations, construction, or repairs are completed expeditiously and provided Landlord uses commercially reasonable efforts to minimize interference
with Tenant's use of the Premises.  Notwithstanding anything to the contrary contained in this Article 27, Landlord may enter the Premises at any time to (A)
perform services required of Landlord, including janitorial service; (B) take possession due to any breach of this Lease in the manner provided herein; and (C)
perform any covenants of Tenant which Tenant fails to perform.  Landlord may make any such entries without the abatement of Rent, except as otherwise provided
in Section 19.5, above, and may take such reasonable steps as required to accomplish the stated purposes; provided, however, except for (i) emergencies, (ii) repairs,
alterations, improvements or additions required by governmental or quasi-governmental authorities or court order or decree, (iii) repairs which are the obligation of
Tenant hereunder, and (iv) the taking of possession of the Premises due to any brea ch of this Lease, any such entry shall be performed in a manner so as not to
unreasonably interfere with Tenant's use of the Premises and shall be performed after normal business hours if reasonably practical.  Tenant hereby waives any
claims for damages or for any injuries or inconvenience to or interference with Tenant's business, lost profits, any loss of occupancy or quiet enjoyment of the
Premises, and any other loss occasioned thereby.  For each of the above purposes, Landlord shall at all times have a key with which to unlock all the doors in the
Premises, excluding Tenant's vaults, safes and special security areas designated in advance by Tenant.  In an emergency, Landlord shall have the right to use any
means that Landlord may deem proper to open the doors in and to the Premises.  Any entry into the Premises by Landlord in the manner hereinbefore described shall
not be deemed to be a forcible or unlawful entry into, or a detainer of, the Premises, or an actual or constructive eviction of Tenant from any portion of the
Premises.  No provision of this Lease shall be construed as obligating Landlord to perform any repairs, alterations or decorations except as otherwise expressly
agreed to be performed by Landlord herein.
 

ARTICLE 28                                
 

 
TENANT PARKING

 
Tenant may use, commencing on the Lease Commencement Date, the amount of unreserved parking spaces set forth in Section 9 of the Summary, on a

monthly basis throughout the Lease Term, which unreserved parking spaces shall be located in the on-site and/or off-site, as the case may be, parking facility (or
facilities) which serve the Project.  Notwithstanding the foregoing, Tenant shall be responsible for the full amount of any taxes imposed by any governmental
authority in connection with the renting of such unreserved parking spaces by Tenant or the use of the parking facility by Tenant.  Tenant's continued right to use the
unreserved parking spaces is conditioned upon Tenant abiding by all rules and regulations which are prescribed from time to time for the orderly operation and use
of the parking facility where the unreserved parking spaces are located (including any sticker or other identification system established by Landlord and the
prohibition of vehicle repair and maintenance activities in the parking facilities), Tenant's cooperation in seeing that Tenant's employees and visitors also comply
with such rules and regulations and Tenant not being in default under this Lease.  Tenant's use of the Project parking facility shall be at Tenant's sole risk and Tenant
acknowledges and agrees that Landlord shall have no liability whatsoever for damage to the vehicles of Tenant, its employees and/or visitors, or for other personal
injury or property damage or theft relating to or connected with the parking rights granted herein or any of Tenant's, its employees' and/or visitors' use of the parking
facilities.  Tenant's rights hereunder are subject to the terms of any Underlying Documents.  Landlord specifically reserves th e right to change the size,
configuration, design, layout, location and all other aspects of the parking facility serving the Project at any time in a reasonable manner which does not materially
interfere with Tenant's ongoing use of the Premises.  Landlord reserves the right to require attended parking from time to time.  Landlord may delegate its
responsibilities hereunder to a parking operator in which case such parking operator shall have all the rights of control attributed hereby to the Landlord.  The
unreserved parking spaces utilized by Tenant pursuant to this Article 28 are provided to Tenant solely for use by Tenant's own personnel and such unreserved spaces
may not be transferred, assigned, subleased or otherwise alienated by Tenant without Landlord's prior approval.
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ARTICLE 29                                

 

 
MISCELLANEOUS PROVISIONS

 
29.1 Terms; Captions.  The words "Landlord" and "Tenant" as used herein shall include the plural as well as the singular.  The necessary grammatical

changes required to make the provisions hereof apply either to corporations or partnerships or individuals, men or women, as the case may require, shall in all cases
be assumed as though in each case fully expressed.  The captions of Articles and Sections are for convenience only and shall not be deemed to limit, construe, affect
or alter the mean ing of such Articles and Sections.
 

29.2 Binding Effect.  Subject to all other provisions of this Lease, each of the covenants, conditions and provisions of this Lease shall extend to and
shall, as the case may require, bind or inure to the benefit not only of Landlord and of Tenant, but also of their respective heirs, personal representatives, successors
or assigns, provided this clause shall not permit any assignment by Tenant contrary to the provisions of Article 14 of this Lease.
 

29.3 No Air Rights.  No rights to any view or to light or air over any property, whether belonging to Landlord or any other person, are granted to Tenant
by this Lease.  If at any time any windows of the Premises are temporarily darkened or the light or view therefrom is obstructed by reason of any repairs,
improvements, maintenance or cleaning in or about the  Project, the same shall be without liability to Landlord and without any reduction or diminution of Tenant's
obligations under this Lease.
 

29.4 Modification of Lease.  Should any current or prospective mortgagee or ground lessor for the Building or Project require a modification of this
Lease, which modification will not cause an increased cost or expense to Tenant or in any other way materially and adversely change the rights and obligations of
Tenant hereunder, then and in such event, Tenant agrees that this Lease may be so modified and agrees to execute whatever documents are reasonably required
therefor and to deliver the same to Landlord within twenty (20) business days following a request therefor.  At the request of Landlord or any mortgagee or ground
lessor, Tenant agrees to execute a short form of Lease and deliver the same to Landlord within twenty (20) business days following the request therefor.
 

29.5 Transfer of Landlord's Interest.  Tenant acknowledges that Landlord has the right to transfer all or any portion of its interest in the Project or
Building and in this Lease, and Tenant agrees that in the event of any such transfer, Landlord shall automatically be released from all liability under this Lease and
Tenant agrees to look solely to such transferee for the performance of Landlord's obligations hereunder after the date of transfer and provided such transferee shall
have fully assumed and be liable for all obligations of this Lease to be performed by Landlord, including the return of any Security Deposit, Ten ant shall attorn to
such transferee.
 

29.6 Prohibition Against Recording.  Except as provided in Section 29.4 of this Lease, neither this Lease, nor any memorandum, affidavit or other
writing with respect thereto, shall be recorded by Tenant or by anyone acting through, under or on behalf of Tenant.
 

29.7 Landlord's Title.  Landlord's title is and always shall be paramount to the title of Tenant.  Nothing herein contained shall empower Tenant to do
any act which can, shall or may encumber the title of Landlord.
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29.8 Relationship of Parties.  Nothing contained in this Lease shall be deemed or construed by the parties hereto or by any third party to create the
relationship of principal and agent, partnership, joint venturer or any association between Landlord and Tenant.
 

29.9 Application of Payments.  Landlord shall have the right to apply payments received from Tenant pursuant to this Lease, regardless of Tenant's
designation of such payments, to satisfy any obligations of Tenant hereunder, in such order and amounts as Landlord, in its sole discretion, may elect.
 

29.10 Time of Essence.  Time is of the essence with respect to the performance of every provision of this Lease in which time of performance is a factor.
 

29.11 Partial Invalidity.  If any term, provision or condition contained in this Lease shall, to any extent, be invalid or unenforceable, the remainder of
this Lease, or the application of such term, provision or condition to persons or circumstances other than those with respect to which it is invalid or unenforceable,
shall not be affected thereby, and each and every other term, provision and condition of this Lease shall be valid and enforceable to the fullest extent possible
permitted by law.
 

29.12 No Warranty.  In executing and delivering this Lease, Tenant has not relied on any representations, including, but not limited to, any
representation as to the amount of any item comprising Additional Rent or the amount of the Additional Rent in the aggregate or that Landlord is furnishing the
same services to other tenants, at all, on the same level or on the same basis, or any warranty or any statement of Landlord which is not set forth herein or in one or
more of the exhibits attached hereto.
 

29.13 Landlord Exculpation.  The liability of Landlord or the Landlord Parties to Tenant for any default by Landlord under this Lease or arising in
connection herewith or with Landlord's operation, management, leasing, repair, renovation, alteration or any other matter relating to the Project or the Premises shall
be limited solely and exclusively to an amount which is equal to the the net interest of Landlord in the Building, including any net sales or insurance proceeds
received by Landlord or the Landlord Parties in connection with the Project, Building or Premises.  Neither Landlord, nor any of the Landlord P arties shall have
any personal liability therefor, and Tenant hereby expressly waives and releases such personal liability on behalf of itself and all persons claiming by, through or
under Tenant.  The limitations of liability contained in this Section 29.13 shall inure to the benefit of Landlord's and the Landlord Parties' present and future
partners, beneficiaries, officers, directors, trustees, shareholders, agents and employees, and their respective partners, heirs, successors and assigns.  Under no
circumstances shall any present or future partner of Landlord (if Landlord is a partnership), or trustee or beneficiary (if Landlord or any partner of Landlord is a
trust), have any liability for the performance of Landlord's obligations under this Lease.  Notwithstanding any contrary provision herein, neither Landlord nor the
Landlord Parties shall be liable under any circumstances for injury or damage to, or interference with, Tenant's business, including but not limited to, loss of profits,
loss of rents or other revenues, loss of business opportunity, loss of goodwill or loss of use, in each case, however occurring.
 

29.14 Entire Agreement.  It is understood and acknowledged that there are no oral agreements between the parties hereto affecting this Lease and this
Lease constitutes the parties' entire agreement with respect to the leasing of the Premises and supersedes and cancels any and all previous negotiations,
arrangements, brochures, agreements and understandings, if any, between the parties hereto or displayed by Landlord to Tenant with respect to the subject matter
thereof, and none thereof shall be used to interpret or construe this Lease.  None of the terms, covenants, conditions or provisions of this Lease can be m odified,
deleted or added to except in writing signed by the parties hereto.
 

29.15 Right to Lease.  Landlord reserves the absolute right to effect such other tenancies in the Project as Landlord in the exercise of its sole business
judgment shall determine to best promote the interests of the Building or Project.  Tenant does not rely on the fact, nor does Landlord represent, that any specific
tenant or type or number of tenants shall, during the Lease Term, occupy any space in the Building or Project.
 

29.16 Force Majeure.  Any prevention, delay or stoppage due to strikes, lockouts, labor disputes, acts of God, acts of war, terrorist acts, inability to
obtain services, labor, or materials or reasonable substitutes therefor, governmental actions, civil commotions, fire or other casualty, and other causes beyond the
reasonable control of the party obligated to perform, except with respect to the obligations imposed with regard to Rent and other charges to be paid by Tenant
pursuant to this Lease (collectively, a "Force Majeure"), notwithstanding anything to the contra ry contained in this Lease, shall excuse the performance of such
party for a period equal to any such prevention, delay or stoppage and, therefore, if this Lease specifies a time period for performance of an obligation of either
party, that time period shall be extended by the period of any delay in such party's performance caused by a Force Majeure.
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29.17 Waiver of Redemption by Tenant.  Tenant hereby waives, for Tenant and for all those claiming under Tenant, any and all rights now or hereafter

existing to redeem by order or judgment of any court or by any legal process or writ, Tenant's right of occupancy of the Premises after any termination of this Lease.
 

29.18 Notices.  All notices, demands, statements, designations, approvals  or other communications (collectively, "Notices") given or required to be
given by either party to the other hereunder or by law shall be in writing, shall be (A) sent by United States certified or registered mail, postage prepaid, return
receipt requested ("Mail"), (B) transmitted by telecopy, if such telecopy is promptly followed by a Notice sent by Mail, (C) delivered by a nationally recognized
overnight courier, or (D) delive red personally.  Any Notice shall be sent, transmitted, or delivered, as the case may be, to Tenant at the appropriate address set forth
in Section 10 of the Summary, or to such other place as Tenant may from time to time designate in a Notice to Landlord, or to Landlord at the addresses set forth
below, or to such other places as Landlord may from time to time designate in a Notice to Tenant.  Any Notice will be deemed given (i) three (3) days after the date
it is posted if sent by Mail, (ii) the date the telecopy is transmitted, (iii) the date the overnight courier delivery is made, or (iv) the date personal delivery is made.  As
of the date of this Lease, any Notices to Landlord must be sent, transmitted, or delivered, as the case may be, to the following addresses:
 

HCP, Inc.
 

3760 Kilroy Airport Way, Suite 300
 

Long Beach, CA  90806
 

Attention:  Legal Department
 

Fax:  562-733-5200
 

and
 

Allen Matkins Leck Gamble Mallory & Natsis LLP
 

1901 Avenue of the Stars
 

Suite 1800
 

Los Angeles, California 90067
 

Attention:  Anton N. Natsis, Esq.
 

Fax:  (310) 788-2410
 

29.19 Joint and Several.  If there is more than one Tenant, the obligations imposed upon Tenant under this Lease shall be joint and several.
 

29.20 Authority.  If Tenant is a corporation, trust or partnership, each individual executing this Lease on behalf of Tenant hereby represents and warrants
that Tenant is a duly formed and existing entity qualified to do business in the State of California and that Tenant has full right and authority to execute and deliver
this Lease and that each person signing on behalf of Tenant is authorized to do so.  In such event, Tenant shall, within ten (10) days after execution of this Lease,
deliver to Landlord satisfactory evidence of such authority and, if a corporation, upon written demand by Landlord, also deliver to Landlord satisfactory evidence of
(i) good standing in Tenant's state of incorporation and (ii) qualification to do business in the State of California.
 

29.21 Attorneys' Fees.  In the event that either Landlord or Tenant should bring suit for the possession of the Premises, for the recovery of any sum due
under this Lease, or because of the breach of any provision of this Lease or for any other relief against the other, then all costs and expenses, including reasonable
attorneys' fees, incurred by the prevailing party therein shall be paid by the other party, which obligation on the part of the other party shall be deemed to have
accrued on the date of the commencement of such action and shall be enforceable whether or not the action is prosecuted to judgment.
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29.22 Governing Law; WAIVER OF TRIAL BY JURY.  This Lease shall be construed and enforced in accordance with the laws of the State of
California.  IN ANY ACTION OR PROCEEDING ARISING HEREFROM, LANDLORD AND TENANT HEREBY CONSENT TO (I) THE JURISDICTION OF
ANY COMPETENT COURT WITHIN THE STATE OF CALIFORNIA, (II) SERVICE OF PROCESS BY ANY MEANS AUTHORIZED BY CALIFORNIA
LAW, AND (III) IN THE INTEREST OF SAVING TIME AND EXPENSE, TRIAL WITHOUT A JURY IN ANY ACTION, PROCEEDING OR
COUNTERCLAIM BROUGHT BY EITHER OF THE PARTIES HERETO AGAINST THE OTHER OR THEIR SUCCESSORS IN RESPECT OF ANY
MATTER ARISING OUT OF OR IN CONNE CTION WITH THIS LEASE, THE RELATIONSHIP OF LANDLORD AND TENANT, TENANT'S USE OR
OCCUPANCY OF THE PREMISES, AND/OR ANY CLAIM FOR INJURY OR DAMAGE, OR ANY EMERGENCY OR STATUTORY REMEDY.  IN THE
EVENT LANDLORD COMMENCES ANY SUMMARY PROCEEDINGS OR ACTION FOR NONPAYMENT OF BASE RENT OR ADDITIONAL RENT,
TENANT SHALL NOT INTERPOSE ANY COUNTERCLAIM OF ANY NATURE OR DESCRIPTION (UNLESS SUCH COUNTERCLAIM SHALL BE
MANDATORY) IN ANY SUCH PROCEEDING OR ACTION, BUT SHALL BE RELEGATED TO AN INDEPENDENT ACTION AT LAW.
 

29.23 Submission of Lease.  Submission of this instrument for examination or signature by Tenant does not constitute a reservation of, option for or
option to lease, and it is not effective as a lease or otherwise until execution and delivery by both Landlord and Tenant.
 

29.24 Brokers.  Landlord and Tenant hereby warrant to each other that they have had no dealings with any real estate broker or agent in connection with
the negotiation of this Lease, excepting only the real estate brokers or agents specified in Section 12 of the Summary (the "Brokers"), and that they know of no
other real estate broker or agent who is entitled to a commission in connection with this Lease.  Each party agrees to indemnify and defend the other party against
and hold the othe r party harmless from any and all claims, demands, losses, liabilities, lawsuits, judgments, costs and expenses (including without limitation
reasonable attorneys' fees) with respect to any leasing commission or equivalent compensation alleged to be owing on account of any dealings with any real estate
broker or agent, other than the Brokers, occurring by, through, or under the indemnifying party.  The terms of this Section 29.24 shall survive the expiration or
earlier termination of the Lease Term.
 

29.25 Independent Covenants.  This Lease shall be construed as though the covenants herein between Landlord and Tenant are independent and not
dependent and Tenant hereby expressly waives the benefit of any statute to the contrary and agrees that if Landlord fails to perform its obligations set forth herein,
Tenant shall not be entitled to make any repairs or perform any acts hereunder at Landlord's expense or to any setoff of the Rent or other amounts owing hereunder
against Landlord.
 

29.26 Project or Building Name, Address and Signage.  Landlord shall have the right at any time to change the name and/or address of the Project or
Building and to install, affix and maintain any and all signs on the exterior and on the interior (which interior signage on the Premises shall be reasonably acceptable
to Tenant) of the Project or Building as Landlord may, in Landlord's sole discretion, desire.  Tenant shall not use the name of the Project or Building or use pictures
or illustrations of the Project or Building in advertising or other publicity or for any purpose other than as the address of the busin ess to be conducted by Tenant in
the Premises, without the prior written consent of Landlord.
 

29.27 Counterparts.  This Lease may be executed in counterparts with the same effect as if both parties hereto had executed the same document.  Both
counterparts shall be construed together and shall constitute a single lease.
 

29.28 Confidentiality.  Tenant acknowledges that the content of this Lease and any related documents are confidential information.  Tenant shall keep
such confidential information strictly confidential and shall not disclose such confidential information to any person or entity other than Tenant's financial, legal, and
space planning consultants or to the extent it may be required by law.
 

29.29 Development of the Project.
 

29.29.1 Subdivision.  Landlord reserves the right to subdivide all or a portion of the buildings and Common Areas provided the same does not
materially interfere with Tenant's access and/or use of the Premises for the Permitted Use.  Tenant agrees to execute and deliver, upon demand by Landlord and in
the form reasonably requested by Landlord, any additional documents needed to conform this Lease to the circumstances resulting from a subdivision and any all
maps in connection therewith.  Notwithstanding anything to the contrary set forth in this Lease, the separate ownership of any buildings and/or Comm on Areas by
an entity other than Landlord shall not affect the calculation of Direct Expenses or Tenant's payment of Tenant's Share of Direct Expenses.
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29.29.2 Other Improvements.  "Other Improvements" are owned by an entity other than Landlord, Landlord, at its option, may enter into an

agreement with the owner or owners of any of the Other Improvements to provide (i) for reciprocal rights of access, use and/or enjoyment of the Project and the
Other Improvements, (ii) for the common management, operation, maintenance, improvement and/or repair of all or any portion of the Project and all or any portion
of the Other Improvements, (iii) for the allocation of a portion of the Direct Expenses to the Other Improvements a nd the allocation of a portion of the operating
expenses and taxes for the Other Improvements to the Project, (iv) for the use or improvement of the Other Improvements and/or the Project in connection with the
improvement, construction, and/or excavation of the Other Improvements and/or the Project, and (v) for any other matter which Landlord deems necessary, provided
that in no event shall any such actions by Landlord result in any increased Rent, or any costs or charges upon Tenant, or otherwise materially and adversely affect
Tenant's right or obligations under this Lease.  Nothing contained herein shall be deemed or construed to limit or otherwise affect Landlord's right to sell all or any
portion of the Project or any other of Landlord's rights described in this Lease.
 

29.29.3 Construction of Property and Other Improvements.  Tenant acknowledges that portions of the Project and/or the Other
Improvements may be under construction following Tenant's occupancy of the Premises, and that such construction may result in levels of noise, dust, obstruction of
access, etc. which are in excess of that present in a fully constructed project.  Tenant hereby waives any and all rent offsets (except as specifically set forth in
Section 19.5.2 of this Lease) in connection with such construction.  Furthermore, provi ded that Landlord employs commercially reasonable efforts to minimize
interference with the conduct of Tenant's business, Tenant hereby waives any or claims of constructive eviction which may arise in connection with such
construction.
 

29.30 No Violation.  Tenant hereby warrants and represents that neither its execution of nor performance under this Lease shall cause Tenant to be in
violation of any agreement, instrument, contract, law, rule or regulation by which Tenant is bound, and Tenant shall protect, defend, indemnify and hold Landlord
harmless against any claims, demands, losses, damages, liabilities, costs and expenses, including, without limitation, reasonable attorneys' fees and costs, arising
from Tenant's breach of this warranty and representation.
 

29.31 Communications and Computer Lines.  Tenant may install, maintain, replace, remove or use any communications or computer wires and cables
serving the Premises (collectively, the "Lines"), provided that (i) Tenant shall obtain Landlord's prior written consent, use an experienced and qualified contractor
approved in writing by Landlord, and comply with all of the other provisions of Articles 7 and 8 of this Lease, (ii) an acceptable numb er of spare Lines and space
for additional Lines shall be maintained for existing and future occupants of the Project, as determined in Landlord's reasonable opinion, (iii) the Lines therefor
(including riser cables) shall be appropriately insulated to prevent excessive electromagnetic fields or radiation, shall be surrounded by a protective conduit
reasonably acceptable to Landlord, and shall be identified in accordance with the "Identification Requirements," as that term is set forth hereinbelow, (iv) any new
or existing Lines servicing the Premises shall comply with all applicable governmental laws and regulations, (v) as a condition to permitting the installation of new
Lines, Landlord may require that Tenant remove existing Lines located in or serving the Premises and repair any damage in connection with such removal, and (vi)
Tenant shall pay all costs in connection therewith.  All Lines shall be clearly marked with adhesive plastic labels (or plastic tags attached to such Lines with wire) to
show Tenant's name, suite number, telephone number and the name of the person to contact in the case of an emergency (A) every four feet (4') outside the Premises
(specifically including, but not limited to, the electrical room risers and other Common Areas), and (B) at the Lines' termination point(s) (collectively, the
"Identification Requirements").  Landlord reserves the right, upon notice to Tenant prior to the expiration or earlier termination of this Lease, to require that
Tenant, at Tenant's sole cost and expense, remove any Lines located in or serving the Premises prior to the expiration or earlier termination of this Lease.
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29.32 Transportation Management.  Landlord and Tenant acknowledge that currently there are no programs intended to manage parking, transportation
or traffic in and around the Project and/or the Building (a "Transportation Program"). Notwithstanding the preceding sentence, Tenant shall fully comply with any
future government imposed mandatory Transportation Programs.
 

IN WITNESS WHEREOF, Landlord and Tenant have caused this Lease to be executed the day and date first above written.
 

LANDLORD:
 

TENANT:
 

HCP CALLAN ROAD, LLC CYTORI THERAPEUTICS, INC.
a Delaware limited liability company a Delaware corporation
By: /s/ Timothy M. Schoen By: /s/ Mark E. Saad
Name: Timothy M. Schoen Name: Mark E. Saad
Its:  Executive Vice President Its:  Chief Financial Officer
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EXHIBIT A
 
 

TORREY PINES CORPORATE CENTER
 

OUTLINE OF PREMISES
 

 

   

 
 



 

 
EXHIBIT B

 
TORREY PINES CORPORATE CENTER

 
TENANT WORK LETTER

 
This Tenant Work Letter shall set forth the terms and conditions relating to the construction of the “Landlord Work,” as that term is defined in Section 2,

below, and the “Tenant Improvements,” as that term is defined in Section 3, below, in the Premises.  This Tenant Work Letter is essentially organized
chronologically and addresses the issues of the construction of the Premises, in sequence, as such issues will arise during the actual construction of the
Premises.  All references in this Tenant Work Letter to Articles or Sections of "this Lease" shall mean the relevant portion of Articles 1 th rough 29 of the Lease to
which this Tenant Work Letter is attached as Exhibit B and of which this Tenant Work Letter forms a part, and all references in this Tenant Work Letter to Sections
of "this Tenant Work Letter" shall mean the relevant portion of Sections 1 through 4 of this Tenant Work Letter.
 

SECTION 1
 

CONSENT OF MASTER TENANT
 

Tenant acknowledges that, notwithstanding anything set forth in the Lease or this Tenant Work Letter to the contrary, the construction of the Landlord Work
and the Tenant Improvements may not commence prior to the Lease Commencement Date unless Tenant obtains the express written consent of Master Tenant, in
accordance with the terms of the Sublease Agreement.  Tenant shall deliver a copy of such consent to Landlord promptly upon Tenant’s receipt of the same.
 

SECTION 2
 

LANDLORD WORK
 

2.1           Base Building.  The Base Building shall consist of those portions of the Premises which were in existence prior to the construction of the
improvements in the Premises for the prior tenant (if any) of the Premises.
 

2.2           Landlord Work.  Landlord shall cause the construction or installation of the following items on the floor of the Building containing the Premises
(collectively, the "Landlord Work").  Tenant may not change or alter the Landlord Work.  Landlord acknowledges that the Landlord Work, shall be at Landlord's
sole cost and expense, and that any expenses incurred by Landlord during such Landlord Work shall not be passed through to the Tenant as Operating Expenses.
 

2.2.1           Public Corridor (only as to that portion of the Premises, if any, which occupies only a portion of a floor, rather than an entire floor, of
the Building).  The actual public corridor wall, the standard tenant entries and exits including doors, frames, hardware, and sidelight (if any), and standard tenant
entry signage and exit lights (collectively, the "Public Corridor"), which Public Corridor is adjacent to the Premises.
 

2.2.2           Demising Walls .  The demising partitions between tenants which shall include studs, acoustical insulation and dry wall ready for
finish on tenant side only and any necessary penetrations, fire dampers and sound traps (collectively, the “Demising Walls”), which Demising Walls are adjacent to
the Premises and separate the Premises from the Remaining Premises.  The construction of the Demising Walls shall commence on or after the Lease
Commencement Date.
 

2.2.3           Card Readers.  Landlord shall install and/or relocate, as Landlord deems necessary pursuant to sound real estate management
principals, card readers in the stairway entrances to the Premises so as to control access to the Premises.
 
 
 

 



 
2.2.4           Doors.  Landlord shall install and/or relocate, as Landlord deems necessary pursuant to sound real estate management principals, doors

to the Premises so as to facilitate access to the Premises.
 

2.2.5           Electronic Window.  Landlord shall install one (1) electronic window in the "clean lab" portion of the Premises.
 

2.2.6           Fan Coils.  During the first six (6) months of the Lease Term, Landlord shall replace any Fan Coils which Landlord, pursuant to sound
real estate management principals, determines require replacement.
 

2.2.7           Grease Trap and Drains.  Landlord shall remove, repair, or replace, as Landlord deems necessary pursuant to sound real estate
management principals, the grease trap located in Building cafeteria and shall repair the drains located in the Building shower facility.
 

SECTION 3
 

TENANT IMPROVEMENTS
 

Subject to the terms of this Tenant Work Letter, including, without limitation, Section 1, above, Tenant shall have the right to construct alterations and
improvements which are permanently affixed to the Premises (the “Tenant Improvements”).  The Tenant Improvements shall be constructed in accordance with the
terms and conditions of Article 8 of the Lease, and such Tenant Improvements shall be deemed "Alterations" for all purposes under the Lease.  Any such Tenant
Improvements shall be completed on or before the first (1st) anniversary of the Lease Commencement Date.  Tenant shall be entitled to a one-time tenant
improvement allowance (the "Tenant Improvement Allowance"), in the amount set forth in Section 5 of the Summary, for actual out-of-pocket costs incurred by
Tenant in connection with the construction of the Tenant Improvements.  Landlord shall disperse the Tenant Improvement Allowance pursuant to Landlord's
disbursement process, including, without limitation, Landlord's receipt of paid invoices and lien releases within thirty (30) days of Tenant's submission of such paid
invoices and lien releases to Landlord.
 

SECTION 4
 

NO CONSTRUCTIVE EVICTION
 

Since Tenant is currently occupying the Premises pursuant to the Sublease Agreement, and will continue to occupy the Premises on and after the Lease
Commencement Date, Landlord agrees that it shall use commercially reasonable efforts to perform the Landlord Work in a manner so as to minimize interference
with Tenant’s use of the Premises.  Tenant hereby acknowledges that, notwithstanding Tenant’s occupancy of the Premises during the performance of the Landlord
Work, Landlord shall be permitted to construct the Landlord Work during normal business hours, and Tenant shall provide a clear working area for such work, if
necessary (including, but not limited to, the moving of furniture, fixtures and Tenant’s property away from the area in which Landlord is constructing the Landlord
Work).  Tenant hereb y agrees that the construction of the Landlord Work shall in no way constitute a constructive eviction of Tenant nor entitle Tenant to any
abatement of rent, provided Landlord uses commercially reasonable efforts to minimize interference with Tenant's use of the Premises and such Landlord Work is
completed within six (6) months from the date of commencement of the Landlord Work.  Landlord shall have no responsibility or for any reason be liable to Tenant
for any direct or indirect injury to or interference with Tenant’s business arising from the Landlord Work , nor shall Tenant be entitled to any compensation or
damages from Landlord for loss of the use of the whole or any part of the Premises or of Tenant’s personal property or improvements resulting from the Landlord
Work or Landlord’s actions in connection with the Landlord Work, or for any inconvenience or annoyance occasioned by the Landlord Work or Landlord's actions in
connection with the Landlord Work.
 

   

 
 



 

EXHIBIT C
 
 

TORREY PINES CORPORATE CENTER
 

NOTICE OF LEASE TERM DATES
 
To: _______________________
 

 _______________________
 

 _______________________
 

 _______________________
 

 
 Re: Lease dated ____________, 200_ between ____________________, a _____________________

("Landlord"), and _______________________, a _______________________ ("Tenant") concerning Suite ______ on
floor(s) __________ of the office building located at [INSERT BUILDING ADDRESS].

 
Gentlemen:
 

In accordance with the Lease (the "Lease"), we wish to advise you and/or confirm as follows:
 

 1. The Lease Term shall commence on or has commenced on _____________ for a term of
_______________ ending on _______________.

 
 2. Rent commenced to accrue on ____________, in the amount of ____________.

 
 3. If the Lease Commencement Date is other than the first day of the month, the first billing will

contain a pro rata adjustment.  Each billing thereafter, with the exception of the final billing, shall be for the full amount of the
monthly installment as provided for in the Lease.

 
 4. Your rent checks should be made payable to __________ at ______________.

 
 5. The exact number of rentable/usable square feet within the Premises is _________ square feet.

 
 6. Tenant's Share as adjusted based upon the exact number of usable square feet within the Premises is

____________%.
 "Landlord":

,
a                                                           
By:                                                           
      Its:                                                           
 

Agreed to and Accepted as
of                , 200  .
"Tenant":

 
a                                                      
By:                                                      
     Its:                                                      

 

   

 
 



 

EXHIBIT D
 
 

INTENTIONALLY OMITTED
 

   

 
 



 

EXHIBIT E
 
 

TORREY PINES CORPORATE CENTER
 

FORM OF TENANT'S ESTOPPEL CERTIFICATE
 

The undersigned as Tenant under that certain Lease (the "Lease") made and entered into as of ___________, 200   by and between _______________ as
Landlord, and the undersigned as Tenant, for Premises on the ______________ floor(s) of the office building located at [INSERT BUILDING ADDRESS],
certifies as follows:
 

1.           Attached hereto as Exhibit A is a true and correct copy of the Lease and all amendments and modifications thereto.  The documents contained in
Exhibit A represent the entire agreement between the parties as to the Premises.
 

2.           The undersigned currently occupies the Premises described in the Lease, the Lease Term commenced on __________, and the Lease Term expires
on ___________, and the undersigned has no option to terminate or cancel the Lease except as may be provided herein, or to purchase all or any part of the
Premises, the Building and/or the Project.
 

3.           Base Rent became payable on ____________.
 

4.           The Lease is in full force and effect and has not been modified, supplemented or amended in any way except as provided in Exhibit A.
 

5.           Tenant has not transferred, assigned, or sublet any portion of the Premises nor entered into any license or concession agreements with respect
thereto except as follows:
 

6.           Tenant shall not modify the documents contained in Exhibit A without the prior written consent of Landlord's mortgagee.
 

7.           All monthly installments of Base Rent, all Additional Rent and all monthly installments of estimated Additional Rent have been paid when due
through ___________.  The current monthly installment of Base Rent is $_____________________.
 

8.           All conditions of the Lease to be performed by Landlord necessary to the enforceability of the Lease have been satisfied and Landlord is not in
default thereunder.  In addition, the undersigned has not delivered any notice to Landlord regarding a default by Landlord thereunder.  The Lease does not require
Landlord to provide any rental concessions or to pay any leasing brokerage commissions.
 

9.           No rental has been paid more than thirty (30) days in advance and no security has been deposited with Landlord except as provided in the
Lease.  Neither Landlord, nor its successors or assigns, shall in any event be liable or responsible for, or with respect to, the retention, application and/or return to
Tenant of any security deposit paid to any prior landlord of the Premises, whether or not still held by any such prior landlord, unless and until the party from whom
the security deposit is being sought, whether it be a lender, or any of its successors or assigns, has actually received for its own account, as landlord, the full amount
of such security deposit.
 

10.           As of the date hereof, there are no existing defenses or offsets, or, to the undersigned's knowledge, claims or any basis for a claim, that the
undersigned has against Landlord.
 

11.           If Tenant is a corporation or partnership, each individual executing this Estoppel Certificate on behalf of Tenant hereby represents and warrants
that Tenant is a duly formed and existing entity qualified to do business in California and that Tenant has full right and authority to execute and deliver this Estoppel
Certificate and that each person signing on behalf of Tenant is authorized to do so.
 

12.           There are no actions pending against the undersigned under the bankruptcy or similar laws of the United States or any state.
 

13.           Tenant is in full compliance with all federal, state and local laws, ordinances, rules and regulations affecting its use of the Premises, including,
but not limited to, those laws, ordinances, rules or regulations relating to hazardous or toxic materials.  Tenant has never permitted or suffered, nor does Tenant have
any knowledge of, the generation, manufacture, treatment, use, storage, disposal or discharge of any hazardous, toxic or dangerous waste, substance or material in,
on, under or about the Project or the Premises or any adjacent premises or property in violation of any federal, state or local law, ordinance, rule or regulation.
 

14.           To the undersigned's knowledge, all tenant improvement work to be performed by Landlord under the Lease has been completed in accordance
with the Lease and has been accepted by the undersigned and all reimbursements and allowances due to the undersigned under the Lease in connection with any
tenant improvement work have been paid in full.  All work (if any) in the common areas required by the Lease to be completed by Landlord has been completed and
all parking spaces required by the Lease have been furnished and/or all parking ratios required by the Lease have been met.
 

The undersigned acknowledges that this Estoppel Certificate may be delivered to Landlord or to a prospective mortgagee or prospective purchaser, and
acknowledges that said prospective mortgagee or prospective purchaser will be relying upon the statements contained herein in making the loan or acquiring the
property of which the Premises are a part and that receipt by it of this certificate is a condition of making such loan or acquiring such property.
 

Executed at ______________ on the ____ day of ___________, 200_.
 "Tenant":

,
a                                                           
By:                                                           
      Its:                                                           
By:                                                           
      Its:                                                           
 

   

 
 



 

EXHIBIT F
 

FORM OF LETTER OF CREDIT
 

(Letterhead of a money center bank
acceptable to the Landlord)

 
FAX NO. [(___) ___-____]
SWIFT:  [Insert No., if any]

[Insert Bank Name And Address]

 DATE OF ISSUE:                                                                
BENEFICIARY:
[Insert Beneficiary Name And Address]

APPLICANT:
[Insert Applicant Name And Address]

 LETTER OF CREDIT NO.                                                                
EXPIRATION DATE:
 AT OUR COUNTERS

AMOUNT AVAILABLE:
USD[Insert Dollar Amount]
(U.S. DOLLARS [Insert Dollar Amount])

 
LADIES AND GENTLEMEN:
 
WE HEREBY ESTABLISH OUR IRREVOCABLE STANDBY LETTER OF CREDIT NO. ___________ IN YOUR FAVOR FOR THE ACCOUNT OF [Insert
Tenant's Name], A [Insert Entity Type], UP TO THE AGGREGATE AMOUNT OF USD[Insert Dollar Amount] ([Insert Dollar Amount] U.S. DOLLARS)
EFFECTIVE IMMEDIATELY AND EXPIRING ON ___(Expiration Date)___ AVAILABLE BY PAYMENT UPON PRESENTATION OF YOUR DRAFT AT
SIGHT DRAWN ON [Insert Bank Name] WHEN ACCOMPANIED BY THE FOLLOWING DOCUMENT(S):
 

1.           THE ORIGINAL OF THIS IRREVOCABLE STANDBY LETTER OF CREDIT AND AMENDMENT(S), IF ANY.
 

2.           BENEFICIARY'S SIGNED STATEMENT PURPORTEDLY SIGNED BY AN AUTHORIZED REPRESENTATIVE OF [Insert
Landlord's Name], A [Insert Entity Type] ("LANDLORD") STATING THE FOLLOWING:
 

"THE UNDERSIGNED HEREBY CERTIFIES THAT THE LANDLORD, EITHER (A) UNDER THE LEASE (DEFINED BELOW), OR (B) AS
A RESULT OF THE TERMINATION OF SUCH LEASE,  HAS THE RIGHT TO DRAW DOWN THE AMOUNT OF USD  IN
ACCORDANCE WITH THE TERMS OF THAT CERTAIN LEASE DATED [Insert Lease Date], AS AMENDED (COLLECTIVELY, THE
"LEASE"), OR SUCH AMOUNT CONSTITUTES DAMAGES OWING BY THE TENANT UNDER SUCH LEASE TO BENEFICIARY
RESULTING FROM THE BREACH OF SUCH LEASE BY THE TENANT THEREUNDER, AND SUCH AMOUNT REMAINS UNPAID AT
THE TIME OF THIS DRAWING."

 
OR
 

"THE UNDERSIGNED HEREBY CERTIFIES THAT WE HAVE RECEIVED A WRITTEN NOTICE OF [Insert Bank Name]'S ELECTION
NOT TO EXTEND ITS STANDBY LETTER OF CREDIT NO. ___________ AND HAVE NOT RECEIVED A REPLACEMENT LETTER OF
CREDIT WITHIN AT LEAST SIXTY (60) DAYS PRIOR TO THE PRESENT EXPIRATION DATE."

 
 

 



 
OR
 

"THE UNDERSIGNED HEREBY CERTIFIES THAT BENEFICIARY IS ENTITLED TO DRAW DOWN THE FULL AMOUNT OF LETTER
OF CREDIT NO. ___________ AS THE RESULT OF THE FILING OF A VOLUNTARY PETITION UNDER THE U.S. BANKRUPTCY
CODE OR A STATE BANKRUPTCY CODE BY THE TENANT UNDER THAT CERTAIN LEASE DATED [Insert Lease Date], AS
AMENDED (COLLECTIVELY, THE "LEASE"), WHICH FILING HAS NOT BEEN DISMISSED AT THE TIME OF THIS DRAWING."

 
OR
 

"THE UNDERSIGNED HEREBY CERTIFIES THAT BENEFICIARY IS ENTITLED TO DRAW DOWN THE FULL AMOUNT OF LETTER
OF CREDIT NO. ___________ AS THE RESULT OF AN INVOLUNTARY PETITION HAVING BEEN FILED UNDER THE U.S.
BANKRUPTCY CODE OR A STATE BANKRUPTCY CODE AGAINST THE TENANT UNDER THAT CERTAIN LEASE DATED [Insert
Lease Date], AS AMENDED (COLLECTIVELY, THE "LEASE"), WHICH FILING HAS NOT BEEN DISMISSED AT THE TIME OF THIS
DRAWING."

 
SPECIAL CONDITIONS:
 
PARTIAL DRAWINGS AND MULTIPLE PRESENTATIONS MAY BE MADE UNDER THIS STANDBY LETTER OF CREDIT, PROVIDED, HOWEVER,
THAT EACH SUCH DEMAND THAT IS PAID BY US SHALL REDUCE THE AMOUNT AVAILABLE UNDER THIS STANDBY LETTER OF CREDIT.
 
ALL INFORMATION REQUIRED WHETHER INDICATED BY BLANKS, BRACKETS OR OTHERWISE, MUST BE COMPLETED AT THE TIME OF
DRAWING.  [Please Provide The Required Forms For Review, And Attach As Schedules To The Letter Of Credit.]
 
ALL SIGNATURES MUST BE MANUALLY EXECUTED IN ORIGINALS.
 
ALL BANKING CHARGES ARE FOR THE APPLICANT'S ACCOUNT.
 
IT IS A CONDITION OF THIS STANDBY LETTER OF CREDIT THAT IT SHALL BE DEEMED AUTOMATICALLY EXTENDED WITHOUT
AMENDMENT FOR A PERIOD OF ONE YEAR  FROM THE PRESENT OR ANY FUTURE EXPIRATION DATE, UNLESS AT LEAST SIXTY (60) DAYS
PRIOR TO THE EXPIRATION DATE WE SEND YOU NOTICE BY NATIONALLY RECOGNIZED OVERNIGHT COURIER SERVICE THAT WE ELECT
NOT TO EXTEND THIS CREDIT FOR ANY SUCH ADDITIONAL PERIOD.  SAID NOTICE WILL BE SENT TO THE ADDRESS INDICATED ABOVE,
UNLESS A CHANGE OF ADDRESS IS OTHERWISE NOTIFIED BY YOU TO US IN WRITING BY RECEIPTED MAIL OR COURIER. ANY NOTICE TO
US WILL BE DEEMED EFFECTIVE ONLY UPON ACTUAL RECEIPT BY US AT OUR DESIGNATED OFFICE.  IN NO EVENT, AND WITHOUT
FURTHER NOTICE FROM OURSELVES, SHALL THE EXPIRATION DATE BE EXTENDED BEYOND A FINAL EXPIRATION DATE OF ___(Expiration
Date)___.
 
THIS LETTER OF CREDIT MAY BE TRANSFERRED SUCCESSIVELY IN WHOLE OR IN PART ONLY UP TO THE THEN AVAILABLE AMOUNT IN
FAVOR OF A NOMINATED TRANSFEREE ("TRANSFEREE"), ASSUMING SUCH TRANSFER TO SUCH TRANSFEREE IS IN COMPLIANCE WITH ALL
APPLICABLE U.S. LAWS AND REGULATIONS.  AT THE TIME OF TRANSFER, THE ORIGINAL LETTER OF CREDIT AND ORIGINAL
AMENDMENT(S) IF ANY, MUST BE SURRENDERED TO US TOGETHER WITH OUR TRANSFER FORM (AVAILABLE UPON REQUEST) AND
PAYMENT OF OUR CUSTOMARY TRANSFER FEES BY APPLICANT.  IN CASE OF ANY TRANSFER UNDER THIS LETTER OF CREDIT, THE DRAFT
AND ANY REQUIRED STATEMENT MUST BE EXECUTED BY THE TRANSFEREE AND WHERE THE BENEFICIARY'S NAME APPEARS WITHIN
THIS STANDBY LETTER OF CREDIT, THE TRANSFEREE'S NAME IS AUTOMATICALLY SUBSTITUTED THEREFOR.
 
 
 

 



 
ALL DRAFTS REQUIRED UNDER THIS STANDBY LETTER OF CREDIT MUST BE MARKED: ''DRAWN UNDER [Insert Bank Name] STANDBY
LETTER OF CREDIT NO. ___________."
 
WE HEREBY AGREE WITH YOU THAT IF DRAFTS ARE PRESENTED TO [Insert Bank Name] UNDER THIS LETTER OF CREDIT AT OR PRIOR TO
[Insert Time – (e.g., 11:00 AM)], ON A BUSINESS DAY, AND PROVIDED THAT SUCH DRAFTS PRESENTED CONFORM TO THE TERMS AND
CONDITIONS OF THIS LETTER OF CREDIT, PAYMENT SHALL BE INITIATED BY US IN IMMEDIATELY AVAILABLE FUNDS BY OUR CLOSE OF
BUSINESS ON THE SUCCEEDING BUSINESS DAY.  IF DRAFTS ARE PRESENTED TO [Insert Bank Name] UNDER THIS LETTER OF CREDIT AFTER
[Insert Time – (e.g., 11:00 AM)], ON A BUSINESS DAY, AND PROVIDED THAT SUCH DRAFTS CONFORM WITH THE TERMS AND CONDITIONS OF
THIS LETTER OF CREDIT, PAYMENT SHALL BE INITIATED BY US IN IMMEDIATELY AVAILABLE FUNDS BY OUR CLOSE O F BUSINESS ON THE
SECOND SUCCEEDING BUSINESS DAY.  AS USED IN THIS LETTER OF CREDIT, "BUSINESS DAY" SHALL MEAN ANY DAY OTHER THAN A
SATURDAY, SUNDAY OR A DAY ON WHICH BANKING INSTITUTIONS IN THE STATE OF CALIFORNIA ARE AUTHORIZED OR REQUIRED BY
LAW TO CLOSE.  IF THE EXPIRATION DATE FOR THIS LETTER OF CREDIT SHALL EVER FALL ON A DAY WHICH IS NOT A BUSINESS DAY
THEN SUCH EXPIRATION DATE SHALL AUTOMATICALLY BE EXTENDED TO THE DATE WHICH IS THE NEXT BUSINESS DAY.
 
PRESENTATION OF A DRAWING UNDER THIS LETTER OF CREDIT MAY BE MADE ON OR PRIOR TO THE THEN CURRENT EXPIRATION DATE
HEREOF BY HAND DELIVERY, COURIER SERVICE, OVERNIGHT MAIL, OR FACSIMILE.  PRESENTATION BY FACSIMILE TRANSMISSION SHALL
BE BY TRANSMISSION OF THE ABOVE REQUIRED SIGHT DRAFT DRAWN ON US TOGETHER WITH THIS LETTER OF CREDIT TO OUR
FACSIMILE NUMBER, [Insert Fax Number – (___) ___-____], ATTENTION:  [Insert Appropriate Recipient], WITH TELEPHONIC CONFIRMATION OF OUR
RECEIPT OF SUCH FACSIMILE TRANSMISSION AT OUR TELEPHONE NUMBER [Insert Telephone Number – (___) ___-____] OR TO SUCH OTHER
FACSIMILE OR TELEPHONE NUMBERS, AS TO WHICH YOU HAVE RECEIVED WRITTEN NOTICE FROM US AS BEING THE APPLICABLE SUCH
NUMBER.  WE AGREE TO NOTIFY YOU IN WRITING, BY NATIONALLY RECOGNIZED OVERNIGHT COU RIER SERVICE, OF ANY CHANGE IN
SUCH DIRECTION.  ANY FACSIMILE PRESENTATION PURSUANT TO THIS PARAGRAPH SHALL ALSO STATE THEREON THAT THE ORIGINAL OF
SUCH SIGHT DRAFT AND LETTER OF CREDIT ARE BEING REMITTED, FOR DELIVERY ON THE NEXT BUSINESS DAY, TO [Insert Bank Name] AT
THE APPLICABLE ADDRESS FOR PRESENTMENT PURSUANT TO THE PARAGRAPH FOLLOWING THIS ONE.
 
WE HEREBY ENGAGE WITH YOU THAT ALL DOCUMENT(S) DRAWN UNDER AND IN COMPLIANCE WITH THE TERMS OF THIS STANDBY
LETTER OF CREDIT WILL BE DULY HONORED IF DRAWN AND PRESENTED FOR PAYMENT AT OUR OFFICE LOCATED AT [Insert Bank Name],
[Insert Bank Address], ATTN: [Insert Appropriate Recipient], ON OR BEFORE THE EXPIRATION DATE OF THIS CREDIT, ___(Expiration Date)___.
 
IN THE EVENT THAT THE ORIGINAL OF THIS STANDBY LETTER OF CREDIT IS LOST, STOLEN, MUTILATED, OR OTHERWISE DESTROYED, WE
HEREBY AGREE TO ISSUE A DUPLICATE ORIGINAL HEREOF UPON RECEIPT OF A WRITTEN REQUEST FROM YOU AND A CERTIFICATION BY
YOU (PURPORTEDLY SIGNED BY YOUR AUTHORIZED REPRESENTATIVE) OF THE LOSS, THEFT, MUTILATION, OR OTHER DESTRUCTION OF
THE ORIGINAL HEREOF.
 
EXCEPT SO FAR AS OTHERWISE EXPRESSLY STATED HEREIN, THIS STANDBY LETTER OF CREDIT IS SUBJECT TO THE "INTERNATIONAL
STANDBY PRACTICES" (ISP 98) INTERNATIONAL CHAMBER OF COMMERCE (PUBLICATION NO. 590).
 

 
Very truly yours,

 
(Name of Issuing Bank)

 
By:                                                      

 

 

 
 

--  

 
 



 

EXHIBIT G
 
 

TORREY PINES CORPORATE CENTER
 

ENVIRONMENTAL QUESTIONNAIRE
 

ENVIRONMENTAL QUESTIONNAIRE
 

FOR COMMERCIAL AND INDUSTRIAL PROPERTIES
 
Property Name:                            
 

 
Property Address:                                                                                                                                       & #160;  
 

Instructions:  The following questionnaire is to be completed by the Lessee representative with knowledge of the planned operations for the
specified building/location.  Please print clearly and attach additional sheets as necessary.
 
1.0           PROCESS INFORMATION
 
Describe planned use, and include brief description of manufacturing processes employed.
 
 
 
 
2.0           HAZARDOUS MATERIALS
 
Are hazardous materials used or stored?  If so, continue with the next question.  If not, go to Section 3.0.
 
2.1 Are any of the following materials handled on the Property? Yes  No
 

(A material is handled if it is used, generated, processed, produced, packaged, treated, stored, emitted, discharged, or disposed.)  If so, complete this
section.  If this question is not applicable, skip this section and go on to Section 5.0.

 Explosives  Fuels  Oils
 Solvents  Oxidizers  Organics/Inorganics
 Acids  Bases  Pesticides
 Gases  PCBs  Radioactive Materials
 Other (please specify)   
 
2-2. If any of the groups of materials checked in Section 2.1, please list the specific material(s), use(s), and quantity of each chemical

used or stored on the site in the Table below.  If convenient, you may substitute a chemical inventory and list the uses of each of the chemicals in each
category separately.

Material
Physical State (Solid,

Liquid, or Gas) Usage Container Size Number of Containers Total Quantity
      
      
      
      
      

 
2-3. Describe the planned storage area location(s) for these materials.  Please include site maps and drawings as appropriate.
 
 
 
 
3.0           HAZARDOUS WASTES
 
Are hazardous wastes generated? Yes  No
 
If yes, continue with the next question.  If not, skip this section and go to section 4.0.
 
3.1 Are any of the following wastes generated, handled, or disposed of (where applicable) on the Property?
 Hazardous wastes  Industrial Wastewater
 Waste oils  PCBs
 Air emissions  Sludges
 Regulated Wastes  Other (please specify)
 
3-2. List and quantify the materials identified in Question 3-1 of this section.

WASTE GENERATED RCRA listed Waste? SOURCE
APPROXIMATE

MONTHLY QUANTITY
WASTE

CHARACTERIZATION DISPOSITION
      
      
      
      



 
3-3. Please include name, location, and permit number (e.g. EPA ID No.) for transporter and disposal facility, if applicable).  Attach

separate pages as necessary.

Transporter/Disposal Facility Name Facility Location Transporter (T) or Disposal (D) Facility Permit Number
    
    
    
    

 
3-4. Are pollution controls or monitoring employed in the process to prevent or minimize the

release of wastes into the environment? 
Yes  No

 
3-5. If so, please describe.
 
 
 
 
4.0           USTS/ASTS
 
4.1 Are underground storage tanks (USTs), aboveground

storage tanks (ASTs), or associated pipelines used for the storage of petroleum
products, chemicals, or liquid wastes present on site (lease renewals) or required for
planned operations (new tenants)?

Yes___ No___

 
If not, continue with section 5.0.  If yes, please describe capacity, contents, age, type of the USTs or ASTs, as well any associated leak detection/spill
prevention measures.  Please attach additional pages if necessary.

Capacity Contents Year Installed Type (Steel, Fiberglass, etc)
Associated Leak Detection / Spill Prevention

Measures*

     
     
     

 
*Note: The following are examples of leak detection / spill prevention measures:
Integrity testing Inventory reconciliation Leak detection system
Overfill spill protection Secondary containment Cathodic protection
 
4-2. Please provide copies of written tank integrity test results and/or monitoring documentation, if available.
 
4-3. Is the UST/AST registered and permitted with the appropriate regulatory agencies? Yes  No
 

 If so, please attach a copy of the required permits.
 
4-4. If this Questionnaire is being completed for a lease renewal, and if any of the USTs/ASTs have leaked, please state the substance

released, the media(s) impacted (e.g., soil, water, asphalt, etc.), the actions taken, and all remedial responses to the incident.
 
 
 
 
4-5. If this Questionnaire is being completed for a lease renewal, have USTs/ASTs been removed

from the Property? 
Yes  No

 
If yes, please provide any official closure letters or reports and supporting documentation (e.g., analytical test results, remediation report results, etc.).

 
4-6. For Lease renewals, are there any above or below ground pipelines on site used to transfer

chemicals or wastes? 
Yes  No

 
For new tenants, are installations of this type required for the planned operations?

 
Yes  No

 
If yes to either question, please describe.
 
 
 
 
5.0           ASBESTOS CONTAINING BUILDING MATERIALS
 
Please be advised that an asbestos survey may have been performed at the Property.  If provided, please review the information that identifies the locations of known
asbestos containing material or presumed asbestos containing material.  All personnel and appropriate subcontractors should be notified of the presence of these
materials, and informed not to disturb these materials.  Any activity that involves the disturbance or removal of these materials must be done by an appropriately
trained individual/contractor.
 
6.0           REGULATORY
 
6-1. Does the operation have or require a National Pollutant Discharge Elimination System

(NPDES) or equivalent permit? 
Yes  No

 
 If so, please attach a copy of this permit.



 
6-2. Has a Hazardous Materials Business Plan been developed for the site? Yes  No
 

 If so, please attach a copy.
 
CERTIFICATION
 
I am familiar with the real property described in this questionnaire.  By signing below, I represent and warrant that the answers to the above questions are complete
and accurate to the best of my knowledge.  I also understand that Lessor will rely on the completeness and accuracy of my answers in assessing any environmental
liability risks associated with the property.
 

Signature:                 
 

 
Name:                 

 

 
Title:                 

 

 
Date:                 

 

 
Telephone:                                                                           

 

 
 
--  

 
 



 

 
LEASE

 

 
TORREY PINES CORPORATE CENTER

 

 

 

 

 
HCP CALLAN ROAD, LLC.,

 
a Delaware limited liability company

 
as Landlord,

 
and

 
CYTORI THERAPEUTICS, INC.,

 
a Delaware corporation,

 
as Tenant.
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EXHIBIT 31.1

Certification of Principal Executive Officer Pursuant to
Securities Exchange Act Rule 13a-14(a),

as Adopted Pursuant to
Section 302 of the Sarbanes-Oxley Act of 2002

I, Christopher J. Calhoun, certify that:

1.                 I have reviewed this quarterly report on Form 10-Q of Cytori Therapeutics, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact
necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the
period covered by this report;

3. Based on my knowledge, the financial statements and other financial information included in this report fairly present in all
material respects the financial condition, results of operations, and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act
Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

 (a) designed such disclosure controls and procedures, or caused such disclosure controls and procedures to
be designed under our supervision, to ensure that material information relating to the registrant, including its consolidated
subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being
prepared;

 (b) designed such internal control over financial reporting, or caused such internal control over financial
reporting to be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and
the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

 (c) evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this
report our conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this
report- based on such evaluation; and

 (d) disclosed in this report any change in the registrant’s internal control over financial reporting that
occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that
has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over
financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent
functions):

 (a) all significant deficiencies and material weaknesses in the design or operation of internal control over
financial reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize, and report
financial information; and

 (b) any fraud, whether or not material, that involves management or other employees who have a
significant role in the registrant’s internal control over financial reporting.

Date: May 6, 2010
/s/ Christopher J. Calhoun  
Christopher J. Calhoun,
Chief Executive Officer

 
 



 



EXHIBIT 31.2

Certification of Principal Financial Officer Pursuant to
Securities Exchange Act Rule 13a-14(a),

as Adopted Pursuant to
Section 302 of the Sarbanes-Oxley Act of 2002

I, Mark E. Saad, certify that:

1.                 I have reviewed this quarterly report on Form 10-Q of Cytori Therapeutics, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact
necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the
period covered by this report;

3. Based on my knowledge, the financial statements and other financial information included in this report fairly present in all
material respects the financial condition, results of operations, and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act
Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

 (a) designed such disclosure controls and procedures, or caused such disclosure controls and procedures to
be designed under our supervision, to ensure that material information relating to the registrant, including its consolidated
subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being
prepared;

 (b) designed such internal control over financial reporting, or caused such internal control over financial
reporting to be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and
the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

 (c) evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this
report our conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this
report- based on such evaluation; and

 (d) disclosed in this report any change in the registrant’s internal control over financial reporting that
occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that
has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over
financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent
functions):

 (a) all significant deficiencies and material weaknesses in the design or operation of internal control over
financial reporting which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize, and report
financial information; and

 (b) any fraud, whether or not material, that involves management or other employees who have a significant
role in the registrant’s internal control over financial reporting.

Date: May 6, 2010
/s/ Mark E. Saad  
Mark E. Saad
Chief Financial Officer

 
 



 



EXHIBIT 32.1

CERTIFICATION PURSUANT TO 18 U.S.C. SECTION 1350/ SECURITIES EXCHANGE ACT RULE 13a-14(b), AS ADOPTED PURSUANT TO
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

In connection with the Quarterly Report on Form 10-Q of Cytori Therapeutics, Inc. for the quarterly period ended March 31, 2010 as filed with the Securities and
Exchange Commission on the date hereof, Christopher J. Calhoun, as Chief Executive Officer of Cytori Therapeutics, Inc., and Mark E. Saad, as Chief Financial
Officer of Cytori Therapeutics, Inc., each hereby certifies, respectively, that:

1. The Form 10-Q report of Cytori Therapeutics, Inc. that this certification accompanies fully complies with the requirements of
Section 13(a) of the Securities Exchange Act of 1934.

2. The information contained in the Form 10-Q report of Cytori Therapeutics, Inc. that this certification accompanies fairly presents, in
all material respects, the financial condition and results of operations of Cytori Therapeutics, Inc.

 By: /s/ Christopher J. Calhoun
Dated:  May 6, 2010  Christopher J. Calhoun

  Chief Executive Officer
   
 By: /s/ Mark E. Saad

Dated:  May 6, 2010  Mark E. Saad
  Chief Financial Officer

 
 



 




